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and supreme court agreed with me, and I'm now faced with

what to do.

I'd be glad to give you some discretion. They don't

want to give any discretion. f'd be gi-ad to give you some

discretion, but I want to make sure that if I see good faith

here and you come back with a different number from 118,

we'l} have a hearing on it. We'll put in some evidence, but

I just don't see at this point how I can lel anything, let

-- tentatively let anything less than 118 be on the board.

If you want to come back and say: f know now, we know

now, we can figure it out so that 140 -- or 840 units are

good, and thaL we'11 comply wiLh it, but we've got o1-her

evidence that shows a hundreci will do, or we've got

something that shows that. Put on your evidence.

You're standing here telling me: I donrt know how --

what number they're goingl to come up with' They may come up

13 again, or they may come up with 25 or something like that

because we think it will work. TelI me why. If it works,

that's fine.

ATTY. ZAMARKA: So we're reopening the public hearing?

We're reopening the --
THE COURT: Well --

ATTY. ZAMARh?: -- evidence? !0e're reopening the -*

THE COURT: if You want to.

ATTY. ZAMARKA: -- TECOTd?

THE COURT: If you want to, you can do that.

I told -- my decision was -- the last sentence which
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said: the board must comply with the applicable sewer

statutes, regulations and ordinances. The board should take

into accounL the demands of the plaintiff's sewer projecL

and effect the remaining -- on the remaining capacity.

Nevertheless, the board must provide the plaintiffs wirh

suffj-cient capacity to further tlie cleveloplrettL o-[ Llrej-r

project; and as such, the boarc may not setLle on a figure

for capacity that would complete}y foreciose 'ckre deveioptncnt

of lhe plairrtiff's proiect, anc I eee it coming. I see thls

board, )rased upcn what the Chai:':rLatt saici, b.ised upoii vour

advice coming with a figure of 25,000 units per day and say

that I s what we got.

I'd rather see not guaranteel.ng I18. Ird rather see

set it aside. No one's going to touch it. No oners going

to tell you thal that however *- and give lhe board the

discretion Lo come L1p with a different number that says all

Lirose termg can be met.

Yes, we can *- they can do it on less than 118. Yes,

they can still have their project ' Yes, this wr:rk-s as a

num]:er because we know it, and when because we know it comes

irito court, thelz can cli f fer wi th it. Thel' can say that

99,000 iigure just doesn't work because we've got an

engineer that said -- now Mr. Hotl-ister represented to the

court that everybody agrees that you need 118 if you're

going to have 850 units. 1 don't know if that's true ot

not. Do you kncw if it's true or not?

ATTY. ZAI,{ARKA: Based on their representations?
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THE COURT: Right. Itts based on the ir represenlation.

ATTY, ZAMARKA: Yeah. Yeah.

THE COURT: Maybe you disagree. Maybe yourve got

somebody down there at the sewer board that's got the

scientific knowledge to know that 850 units and, um -- with

a capacity. Do you do you agree that the capacity's

there? That the 800 -- t,he 118f000 won't kill the capacity

of the town?

ATTY, ZAMARKA: There has never been a quesLion, Your

Honor. We have st.at-ed from the beginning that we have

beLween 130 -- qranted these are six-year old figures by

now. six-and-a-half year olci figures. That t.he town had

somewhere i30 and 225,000 gallons per -day available excess

capacity. For ALtorney Hol]ist.er tc say: Oh, all of a

sudden, the scales have lifted from our eyes is a

misrepresentation. W" frt,ru never claimed that tlrere was not

capaciLy potentially for the 1l-8,000

T'he problem we're looking at here, Your Honor, is the

Iast sentence of your decisicn. The matter is remanded to

the board and is a final decision. We have a final decision

that says we don't have to give them everything'

THE COURT: How about mY --

AT,TY. ZAMARKA: WC hAVC --

THE COURT: -- how about my reading of the appellate

court decision?

ATTY. ZAMARKA: OkaY.

THE COURT: In Footnole 2. where they read it the oLher
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ATTY. ZAMARKA: NO.

They sai-d -- by them. They said the -- it is ordered

that the commission "must" grant the plaintiffrs

application. "Must" --
ATTY. ZAMARKA: Yes.

THE COURT: *- means I have no choice.

ATTY. ZAMARKA: You, you '--

THE COURT: I'd be glad to give you the discretion if I

saw it bcing pr,cperly ev-srcised, arrd if you calne back to

court and told me a number that works. Thatrs what I

r,vanted. I said you have the discretion, buL lrm not going

to lLave 'letot L3, 14. We know now that there are L40 -- 840

unite, orid maybe 118 is trot right.

You've got t.he capacity' Set it aside. Come up with a

number. Come urp with a figurc. Come back to court and say

they're all wet cn 118. They can get by with thejr project

at 100 or 99 ox 75 or someLhlng like that' When you get

that numicer to me -- if 5'6tl canrt agree with iL8, you have

the cliscretion to lower it, and you can go back and telL

that to prlalntiff and the plaintiff can corne in arlcl sdy:

sorly, we've got other evrdence that goes along with that.

ATTY. ZAI,{ARKA: So, so I understand procedurally, Your

Honor, We have a final judgmerrt Lii"rL was upheld by the

appelJate courl.

?HE COURT: Right.

ATTY. ZAMARKA: And now without lhe benefit of having
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THE COURT: You can -- I -- the specific intent was

l-4's too low. The board retains jurisdiction over whether

or not another: figure can be used with the understanding

that the project must be allowed to succeed.

That's how f left it. Remanded it. When il was zero,

I remanded it and told you to think it again. when it was

13, I told you it was too low, think it again- When it was

14, I said it was too low, think it again. You can think it

again all you like, and if you had a number Lhat works,

which is what f said, that let's the project go forward from

your prospective, then the board can be -- you've got all

the olher boards in the town that can take a look at it and

see if you meet it. But you can't just say! we're going to

think it out and we're going to come back with 1,,700 now, or

l-7,00 or 75,000, no.

I think we have to have a figure set-aside so there's

no problern with that. Put it on the books. It's not what

the court is ordering. It just gets it out of the way. And

if you donrt like the number, if you don't like 118, go back

Lomorrow and te}l them to come up with a different figure

and we'11 continue to go through this process of seeing

whether or not i.t's viable. That's what we did three other

times. That's what;s got to be done here.

I see nothing wrong with setting aside 1l-B so that

that's the maximum. You know where you stand. Again, the

cases say you have some sort of the discretion in thisr but

j"t opened or set-aside, we 're going back and revisiting it?
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the discretion must be tempered by the fact that

the right to have something that works, and so far I haven't

heard it yet. So that's how I'm going to leave it.

Did you want to say something', sir?

ATTY. REYNOLDS: Only to support', in general, the

position of the Towtt, but we do believe that this motion is

prematu::e and that the agency should be allowed to exercise

it-q ciiscretion before ihe plainliffs return to court'

THE COURT: You weren't in this case untii now?

ATT'Y. II,EY}{OLDS: Llhr ilre f p'ul itr ati dppea!aIlce ilt

lieu of Jason --
THE COURT: Right. But you weren'L here for th.e three

olher tlmes --
ATTY. REYNOLDS: I, J was not personally here. No,

Your Honor.

THF, COIIRT: Did you want to say -qomething?

ATTY. HOLLISTER: No. I, I just said, we recognrze

that Mr. Reynotds has taken over for Mr' Westcott' and

that's fine.

THE COURT; Did you want tc eay anything about my

und"erstanding here of hnw this case should go?

ATTY, HQLLISTER: WelI, regard -- regarding whether we

have a final judgment, I will just point to Attorney

Zamarkars brief in the appcllatc court whcrc he recognized

that the 20 -- your 2016 decision grants the application'

quote, in an amount to be determined, unguote. We neeC --

we need t.he numbel: to have a complete judgment.

they have
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THE COURT: I canrt reallY te 11 you thaL number yet.

ATTY. HOLLISTER: Well, Your Honor, I think it -- I

take from what -- the cclloquy today, and I think it's

exactly correct the site plan that's before Judge Be::qer is

base<1 on 840 units. I don't think either Mr. Zanarka or Mr.

Reynolds woulj ciisagree that going back to day one of this

case, June of 2012, there is a leLter in the record that

says t-he formula -- and this is an engineering formula that

woul-d support a hundred and, uh 840 units js 118,000

gallons per day. And I think Your Honor is saying exactly

whal we asked the courL to do' which is Lo ask t.he -- we]l,

tell tire commission to sel-aside, preserve that capacity and

let the land-use process go. So f'm in complete agreernent

wlth --
THE COURT: What do you think, though, if I say: okay,

I'l-1 set I'JI order that the agency seE aside 118'000

gallons per day, bi.lt they can go ahead and do their own

thlng if they want. Just like they did the other times and

bring it back to court.

fn other words, when ycu asked for 118, f sajd they

don't have Lo do that. They had to do somethjng. They

don't have to that.

ATTY. HOLLISTER: Well

THE COURT: That was the f irst Lirne.

The seconcl time they came up wit.h 13. I said thatrs

not good enough. The third time t.hey come up with L4. I

says that's not good enough, but you have to corne up wj-th a
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number that works,

So now you're asking that the court, based upon what's

happened so far, set-aside in a -- like a lockbox the 1L8.

So if the capacity goes away, youtre still protected?

A?TY. HOLLISTER; Correct.

THE COURT: But suppose they want to have their own

forrnula, and they wanted a crack at it agaln. how can I stop

them from doing that?

ATTY. HOLLISTER: Well, because, as Your Honor said,

the appetlate court rold you to do that. They sald that

they would grant it if your *- if the appellate csult

affirmed your order which is what they did --

THE COURT: But how can I stop --

ATTY. HOLLISTER: so --
THE COURT: -- in other words, if I say: okay, fitre.

If you get another part.y that cones in and wants to buil-d an

apartment house and needs a hundred and -- 2A0,000' and they

want to do it. This way they can tell them, rro, because

werve got --
ATTY. HOLLISTER: Well

THE COURT: 1,1-B here" and, and we've got to set it

aside.

Oti Lhe u[.]rer lrarrcl , l-]rey carr ]tave 60 ]rear-i.rrgs if lirey

wariL arrd come up wit.lr another figure, at which point you can

say that figure -- that's what I envisioned. ThaL they

would take a l-ook into the size of the project, take a look

at the Gateway, take a fook at what they allowed in Gateway,
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come up wlth a new figure that would work. That would allow

840 units --
ATTY. HOLLISTER: OkaY. And -*

THE COURT: -- to be built, and if *- and thatrs -- so

I remanded it again for the third time.

Do this math again and come back, and instead they took

an appeal, and in the appeal the, the um -- the appellate

court said you -- that the understanding was that it must be

done, but it seems to me, that I have to protect your

interest. You're right on that, but I don't have to shut

them off from having a hearing.

If they want to have a hearing tomorrow and come up

with a different formula and come up with 75,000 and say

well it's workable. Our people say something about it.

Then you've got this engineer that's going to say' lo, and

we can have a hearinE on that. What's wrong with that?

ATTY. HOLLISTER: WeI1, first, is their engineer said

tn 20t2, antl I, I can Produce the --

Tl{E COURT: WeII, that's a different story- If they

come back with ?5, and you've got an engineer that says

1:.I

ATTY. HOLLISTER: Their --

THE COURT: -- why can't he have a hearing, and each

one gets on the stand and the court decides whors right?

ATTY, HOLLISTER: WeIl, Your Honor, the -- the first

priority is werre asking the court to set-aside 118

whatr urn -- the amount of capac ity they have in the town and
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because --
THE COURT: Yeah, you see that's where I think youfre

on the right track.

ATTY. HOLLISTER: Okay.

THE COURT: That way -- if everything goes the way you

say and it works out, but if it dcesn'i, and at some point

they reduce the number or somebody comes in --

ATTY. HOLLISTER: Yeah.

THE COURT: -- Costco -- six cther Costcos come in anci

chew up. Su Lirerr Li:ey uc;:ne back arid say: h"y, we thcuqtiit

we had Lhe capacity, but we don't an!rynore. We've given it

al-l away.

ATTY. HOLLISTER: Yeah.

THE COURT: Then you're protected. okay?

ATTY, HOLLISTER: Yup.

THE COURT: But on the other hand, if they in good

faith come back, have their hearings, have their meetings

if they want to. They don't have to. They could say:

Okay. we agree with you. Werre done. Let it go forward

through the zoning process. Fine. Vfe'11 see what happens

there, Or they could say, no, it's our right. t{e have the

discretion, Werre going to allow 'i 5.

lrle've got P.E. Smit.h who will come in and say that,

that '"' t"hat workab,l.e numl:,er ,:f 840' yt3u carr have 75' 000

gallons a day, and they want to put hirn on the stand, and

tbe cor:rt wi'l'l dec.i rle wheth€r ypqa man is right or his man

.is correct.J2
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ATTY. HOLLISTER: Okay. Your Honor, my concern w irh

that is, that we have a har:d-fought appelfate court decjsion

that I think we agree ordered L1B based on 140 units. That.'

that -- to do anything olher than that, order anylhing other

than that at this polnt would be a -- dj-vergence from Lhe

appellate courL order.

f tm also, frankly, based on f ive years of being in this

court in this case' very concerned that if the courL gives

them ihe discretion to go back and pick a number like 75'

that puts Mr. Russo unfairly, frdY I say, in the positlon of

having to come back to this court with experts and engineers

and forrnulas, and we'11 be right back in the soup where we

were --
THE COL'IRT: It's a dif f erent thing, though, because

what we were arguing mostly over the last time was the

capacity and how do you det-ermine capacity and wnether or

not this case is distinguished from Gateway and whether or

it's distinguished from --

ATTY. HOLLISTER: Yeah.

THE COURT: t-he other case --

ATTY. HOLLISTER: And, and bY --

THE COURT: the other cases that I cited there- The

Fore.st li/alk and --

ATTY. HOLLISTER: Right.

?HE COURT: -- things of that nature.

ATTY. HOLLISTBR: Right. And, and by the way, on that

point, Attorney Zamarka just said that the commjssiotr's
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capacity is between 130,0C0 and 225,

o\re3s.t1*d l:y Yor-rr Honor and by the appeliate court, because

you found and the appellate court affirmed 358f000 gallons

per day available capacity minus whatever Gateway is using.

And, oh, by the wayr on the record, Gateway's attorney said

on November 13th/ that theyrre only using about half of what

they were alloeated which means that capacity is more likc

400,000. So I think that was what led Mr. Zamarka to

concede thal there is arrpl-e capacity. Capacily should ire

of f the tabi.e.

THE COIIRT: We] l, T think -- lrou see the thing is we're

talk:-ng about capacity. We're talking abottt Forest WaJk,

we're t.alking about whethe:: Gateway i-s ana-1 ogous. Those

were all the issues that I saw.

Now werre at a different stage. ltlow we are -* you mu-qt

do the project. 'i'here's no question about it . You have to

come with up a number to make the project work, and Lhat's

aff i,rmed by t.he appetiate court, and certiorarl wae denied

by the supreme court. 5o we know that it must go through.

It must l:e iogical. It must be supported whatever that

frgure is, buL tlo f have to say rtow you musl build it- and

you must use L18? I'm not so sure that I do.

ATTY. HOLLISTER: No, Your Honor, I, I think you -- at

this point, the only hray you coulrl complv witf' the appellate

court ruling is to direct the commission to set-aside 118'

Now --
THE COURT: Yes.

000. That number wag
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ATTY. HOLLISTERT let.

THE COURT: Irm agreeing with You --

ATTY. HOLLISTER; -- me -- oh, okaY.

THE COURT: on that.

ATTY. HOLLISTER: And let, let me suggest. If Ycur

Honor wants to keep the door opened slightiy for lhe

commission, if something comes up that we have -- we don't

know about yet or somethinq unforeseen/ the commission has

-- first of alt, they could -* they could file a motion

Lo -- for review in the appel.Late court of whatever order

you might enter t-oday. They can have their m.eeting tomorrow

night and discuss if t-here's some compelling Ieason that

lhey shoul-d come back to you and challenge ycur orcer of

i18, they -- they have the ability later on in the proces$

to review and --
THE COURT: I'm just wondering why -* if I set-aside

118, and say that is what's required now under the order of

the appellate court --
ATTY. HOLLISTER: Ri.ght .

THE COURT: -- why I have to also say they must use

t.hat number, and if threy, i f they, iri Lhey irr Lheir august

wisciom, want to take anoLher shot at it -- (OverJapping)

A'ITY. HOLLISTER: And --

THE COURT: -- T can stoP --

ATTY. HOLLISTER: -- and I think you -*

THE COURT: -- them from doing that.

ATTY. IIOLLISTER: i think Your Honor cou"ld craft an
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order that orders the set-aside of L1-8, anci-leaves lt at

something like -- I'll just cone up with the -- try to come

up wit.h the words. If after entering -- after seLting aside

this capacity, the commission identifies some compelling

fact that would counsel against the set-aside' they can come

*- they can file a motion in this court for, for a further

review, but that -- something along t-hose .l i nes. Then the

orcier is set. Mr. Russo's judgment is effectuated. The

commissicn is not foreclosed forerier for all iimc. It I

thjnk that wou*,1 be the way t-o --
THE COURT: Wel"l, thev couid do t.hat. If they go to

their meeling tomorrow and they say: okay, we know that

the -- that 118 has been set-aside, we have a better way to

do it, and we'll get

ATTY. HOLIISTER: I think what I just artj-culaLed would

give them that opporturiiLy, buL I dort'L

THE COURT: What do you think about that

ATTY. FIOLLISTER: -- think that we shouid --
THE COURT: tt4::. Zamarka?

That doesnrt take away your discretion. It only makes

surc that, chat 118 is Iocked aside f or f uLuir.e devel<.rprtretrL,

and if you want to take -- if the commission wants to take

the step to say; sorry, we think that's too high a nltmber,

arrd we have a rea,son to belie're t-hat t.his project can ga

forward with ?5 and we'Il show you how to do it, then you

can corne back to court and the court will listen to you-

Maybe f'1I agree with you.
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ATTY. ZAMARK|.A: I think the -- r t

everything they're asking for takes, takes the commission's

discretion out of play to begin with.

THE COURT: WelI, how about if we just say thaL it is

set-aside temporarily, preliminarily, pendi-ng how the

commission further its business? Is there something wrong

there?

Because, again, it doesnrt take away what the intent of

the court was to give you a shot to do what is in your

commission's judgment the way to go here. It just stops

things at this point from being: okay, we'11 throw anoLher

number out. we'll throw another number out. werve got the

judgment from the appellate court that it was okay to Look

at Gateway, and 6a teway got X-amount. They -- that whol-e

issue is dead now,

The whole of issue whether Gatewayt s comparable' of

whether Gateway, ulllr was a connection problem as opposed to

an application. That whole issue is completely gone'

ATTY. ZAMARKAi I, I -- I disagree, Your Honor, because

that's part of what goes into the mix on remand that you

ordered the comrnission --

THE COURT: Mmm-hm. Yeah' but --

ATTY. ZAMARKA: -- to take into --

THE COURT: -- J'm talking about --

ATTY. ZAMARKA: -- ACCOUNT

THE COURT: -- the appellate court, and the appellate

court did away wlth a1l that business.

hink the set-aside of
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They did away with the -- the idea that we cou ldn't

look at Gateway. That Gateway wasn't the sarne type of an

application and all that kind of stuff.

ATTY. ZAMARKA: That's true.

THE COURT: That's through. That's through, and it's

through appellate court. They have the right. I still

insist that. you -- without cutting into your discretion, if

you wanL to, you can come up with a ciifferent number that

works through the cot:rt. T never once said that you

couldn't come up wi1-h a differcnt number.

The only thing that I've been saying three times now is

that these numbers don't work, and if you want to come up

with a different number, that's okay; but you're going to

have l:o come into court with some kind of proof that this

will work on your numbers.

ATTY. ZAMARKA: And we have no choice but to take the

840 units as the starting pcrirrl?

THE CCIURT: Yes.

ATTY. ZAMAF,KA: No matter whether that's 50 percent of

the Townrs capacity or not?

'IHE COURT: Well --
ATTY. ZAMARKA: I'm, Irm just

THE COURT: I --
ATTy. ZAMARKA: *- I'ttt jrlsL Lrying -o r-tnde::stand, Yottr

Honor.

THE COURT: I'm saying that if you want to work it a

ciifferent way and say that they aren't applying for 850
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to apply for 850 units, maYbe that's

starting point.

ATTY. ZAMARKA; If, if he do that, you know what

Attorney Hollister is going to say, Your Honor, thatrs the

water and sewer commission acting as a land use agency.

THE COURT: Well, whY don't you t.ell your people that

850's -* or 840, whatever, is what's on the table and see

what they come uP with.

Tsn't there a *- isn't there, uh, someone *iro frts t'fre

-- Mr. Kargl. Somebody thaL's an engineer. Tell him to

come up with a number that works that 1et's the project go

forward from a sewer approval, noL what happens in the

planning & zoning commission. As [1r. -- excuse me -- Mr.

Hojlister sai-d, there's so many different factors. There's

water, there's density, there's runoff, there's, um --

whatever the site plan restrictions are. There's tons of

thern out there. and they just don't include sewer -- or they

do include sewer, but that's the only t.hing we're after now.

So if t.hey want to continue *- I just don't see why

theyrre fighting the -- Lhe sewer parL of rt shoufd'be easy.

It should be just based upon Lhe capacity and the size of

the urrits being applied for. How couid they have Jess -Lhan

118? Maybe they can. Maybe a hundred would dc it. Who

knows, brrt I don't know yet. That's what I'm after.

I'd like to see -- ttris 118 figure, if I set it aside,

is absolutely "not" the final wnrd on this' It just like

setting it aside in a lockbox so that if there's another

un t-s or not entitle
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huge development two blocks away that needs the other half

of the capacity of the town, you canit then say: well' see

we told you. There's no room for -- there's no room for

Landmark here because we gave it a1l away.

ATTY. ZAMARK?: So then the court's remand order still

stands, and the -- and the directions to the commission on

remand stil1 stand?

THE COURT: Yes. However, in order to get to that

point, you have to come up witir a figur'e arrd it has to work.

lt may not work. That's gorng to be the righL of you and

the plaintjff lo c{ecicle. If you want to come ilp -- itr*s up

to you.

If you don't want t.o stick with 118' come up with

another number thaL you think works for the size of the

project and the court will consider it.

A'l"lY. ZAMARKA: So when the court said' further but not

completely foreclosed, that meant give Lhem everything to

make -- give Lhey them everything they need to make the

proJect work as is
THE COURT: YES.

ATTY. ZAMARKA: -- no matter whati

THE COURT: Yes, to make it work. That doesn't mean

that iL, um -- that they don't have the discretion. They

have the -* and looking at-what the appeilate court said,

based upon what they've done in the Gateway case/ it has to

be: tl're boarcl may not settle on a figure f,:r capacity that

would completely foreclose the development of the
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plaintiffs' project. Sor Y€s, Vou

have the right to say that they're askinq fox too much' but

it also, at the same time, it has to work..

So if -- again, if you want I, I completely agree

with the statement of the plaintiff that the approval of

Landmark,s 2AL2 applicatj-on to set-aside 118,000 conditioned

on receipt of the preliminary site plan which w111 determine

the actual allocated -- allocation should be the order.

However, I think rf the commission still wants to go

ahead and do less than that, they certainly have the right

to do that provided they come back to court and say: change

that number and here's what it will be based upon, and then

they can, ullrr objecL and say thatrs a -- again, that's a

number that doesn't work because werve got proof that, it

doesn't work, and maybe they -- they say you admitted thaL

it doesn,t work other than 1l^8. f don't know where that is'

but they'd have to prove it.

ATTY. ZAMARKA; How does this work procedurally' Your

Honor?

THE COURT: WelI, f'fit going to order that *- as I said,

that the application -- that the judgrnent enter to set-aside

118,000 gallons per day conditionally -- conditionally.

Thatrs all. Then the -- then the agency can do what it

wanls.

If they want to accept lhat conditionally and drop the

whole matter and let it go ahead through the site plan

process, that,rs one thing. If they don't, and they want to

have that right. You
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say that that's too high a number and we've got ano

of Looking at it so that the pr:oject can succeed, but. this

118 figure is too high, then let them come up with a number

and have some proof behind it of how it works, and then

we'll go forward from Lhere. The option is in your hands,

Again, I think it's your discretion. If you feel that

that's too high a number, the courl cart'L Lell you it<;w to go

about your busjness. But af, the same time -* f think

throughout all of this runs -- both this court and the

appellate court, -- that there was another project that got

quite a bit of capacity. That there htas no difference

between the two projects" That tlre ---that it was okay to

admit that evidence and that, Lherefore, Lhis 14r0C0 was too

low. And it can't be a number between 14 and 1l-8, and it

canrt be that the judges can't force us t-o pul a sewer in

there. I mean that's not true.

So I mean that's how f'm going to leave it. Is it

is that clear enough or --
ATTY. HOLLISTER: Yes, Your Honor.

THE COURT: -- ufir, is ther:e something more anybody

wants to add on this?

ATTY. ZAMARKA: You had mentioned that you werenrt

going to set this aside indefinitely. That it would be for

a temporary --
THE COURT: Completely --
ATTY. ZAMARKA: -- amount of time?

THE COURT: -- temporary.

ther way
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THE COURT: WeIl, You've got meetings. Right? You've

got a meeting coming up?

ATTY, HOLLISTER: The suggestion was until there's a

decision on preliminary site plan approval. That' that's

the benchmark, which is in f ront of ,Judge Berger.

THE COURT: If I give them the right, though, to come

up with a different figure

ATTY. HOLLISTER: Oh, wel1, I

THE COURT: -- then, then f think I have to say that

it's pending the decision of the board on how --

ATTY. HOLLISTER: -- the way -*

THE COURT: -- Lo proceed.

ATTY. HOLLISTER: -- the way you articulated the order,

y€s, we would understand if they felt there was a different

basis and they came back to you, that could be -- it could

be nodified, but the -- if they accepted the set-aside

period, it would be unti1 we finish the land use process in

front of Judge Berger?

THE COURT: Yes.

ATTY. HOLLISTER: Yes.

THE COURT: Does that make it clear?

ATTY. ZAMARKA: YCS.

THE COURT: Al1 right. Okay. Thank you.

(This matter concluded L0:50:55 AM and Court

-- does that have a

terms of how long?

ATTY. ZAMARKA: DOCS thAt

attachecl to it, Your Honor, in

your --

figure

I mean
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I hereby certify L,hat of the foregoing pages are a true and

correct transcription of the audio recording of the

above-referenced case, heard in Superior Coi:rt, Jurlicial

District of New Britain, New Britain' Connecticut, before the

Honorable Henry S. Cohn, JTR, on t,he L0th day of December 201-8.

Daled this 1?t^h day of December 2018, in New Britain,

Connecticut.
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rxlSHIPMANS
GOOD\MIN..,"
C O U N S E L O R S AT LAW

Timothy S. Hollister
Phone: (860) 251-5601
Fax: (860) 251-5318
thollister@goodwin.com

7274255

ONE CONSTITUTION PLAZA

January 8,2019

VIA HAND DELIVERY

Mr. Mark Nickerson, Chair,
and Commission Members

Water and Sewer Commission
Town of East Lyme
I 08 Pennsylvania Avenue
P. O. Box 519
Niantic, CT 06357-0519

Re: Proposed Guidelines for I 7-246a Applications

Dear Chair Nickerson and Commission Members:

As you know, we represent Landmark Development. This letter comments on the

proposed guidelines for processing applications filed under General Statutes $ 7-246a, We have

commented on several sections and objected to several others.

First, the reference to the General Statutes in the draft is wrong. We assume the

Commission intends to address General Statutes F 7-246a(a)(l), not $ 7-2a6aQ).

We object to the Commission's proposal per se for two reasons: (a) 5 7-246a(aX1) is a

state statute, which the Commission is not authorized to rewrite or revise with provisions

contrary to court decisions; and (b) the Commission has a set of existing Regulations, but does

not state any intent whether this $ 7-246a(aX I ) proposal will repeal or supersede parts of those

Regulations, Thus, at most, the cunent proposal should be called a "guideline."

Second, the opening paragraph states the intent as being "to ensure that there is adequate

capacity for all customers." In fact and in law, the purpose of allocating sewer capacity is to

.niure that available capacity is allocated in compliance with priority categories and established

procedures, or similar wording, All sewer "customers" do ttot have equal rights to sewer

lll llri -

HARTFORD, CONNECTICUT 061 03.1 91 9 860.251.5000 WWW.SHIPMANGOODWIN.COM



Mr. Mark Nickerson, Chair,
and Commission Members
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capacity. For example, an owner whose land is within the mapped district, who can connect to

an installed line or approved extension, and who seeks capacity that is not cunently used by or

committed to others, has a right to capacity upon application, and a superior right to others who

do not meet these criteria. Thus, if the Commission intends its proposal to be binding, it is
proceeding illegally and should withdraw its proposal.

If the Commission intends to proceed, there are critical questions. First, does the

Commission intend that all applications for any amount of sewer capacity will be required to

follow these guidelines? Will the type of "administrative approval" of the Gateway sewer

capacity that the Superior Court criticized as inequitable be permitted?

Next, there is no recognition in the proposal that the town sewer system is a public utility,
or that capacity allocations will be handled with recognition of this status.

What methodology will the Commission and staff use to determine the town's overall

"available" capacity? This is a critical foundation step. For example, average daily flow, not

peak flow, should be used, and capacity available should not be calculated on a case-by-case

basis.

Next, does the Commission intend to consider the entire 468,000 GPD allocated to the

State almost 30 years ago, a substantial part of which has never been used and never will be, to

be off-limits to applicants?

With these preliminaries, comments on / objections to individual sections are stated

below:

Guidelines i Regulations Comments / Objections

I. Application. An application, pursuant to
General Statutes $ 7-246a(l), for
determination of adequacy of sewer capacity
related to a proposed use ofland, shall be

submitted to the East Lynre Water and Sewer

Commission ("Commission") and shall

include all of the following:

No comment.

1. A class A-2 survey of the properly to be

developed, showing the general layout of
the proposed use of land;

Why is an A-2 boundary survey needed for a

sewer capacity application?
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Guidelines / Regulations Comments / Objections

2. Proof that the applicant owns the property
to be developed, or has the right to
develop the property, and

No comment.

3. Documentation supporting the amount of
capacity being requested.

No comment.

a. Documentation related to a proposed
residential development shall include
the number of residential units, the
numbers of bedrooms per unito and the
methodology used in calculating the
amount of capacity being requested.

No comment.

b. Documentation related to a proposed

non-residential or commercial
development shall include the
methodology used in calculating the
amount of capacity being requested,

and any special circumstances (i.e. the
type of sewage being treated, design
specifications, etc.) that would affect
the amount of capacity being
requested,

No comment

c. The Commission reserves the right to
request from an applicant such other
information that it deems necessary.

Objection to the open-ended "as necessary."

II. Duration.

A l2 month duration is untenable. Allocations
should be valid for 10 years total, to be consistent
with state law on the validity of site plans, see

General Statutes $ 8-3(i), unless the project does
not go forward. It is understood that a sewer
applicant must in good faith apply for other
necessary land use approvals.

The initial duratiorr of an allocation of
sewer capacity shall be i 2 months from
the expiration of the appealperiod of such

allocation (the "Initial Allocation
Period").
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Guidelines / Regulations Comments / Objections

2. Before the expiration of the Initial
Allocation Period, the applicant shall (1)
apply for all necessary land use approvals
for the proposed use ofland, and (2)
provide proof of all such applications to
the Commission.

A 12 month duration is untenable. Allocations
should be valid for l0 years total, to be consistent
with state law on the validity of site plans, see

General Statutes $ 8-3(i), unless the project does

not go forward. It is understood that a sewer
applicant must in good faith apply for other
necessary land use approvals.

3. When the Commission receives proof that
the applicant has applied for all necessary

land use approvals, as set forth above, the
Initial Allocation Period shall be extended
for a period not to exceed 18 months from
the expiration of the appealperiod of the
applicant's last land use approval;
provided, however, that such period shall
be not more than 4 yearc from the date of
the initial allocation. The Commission
may extend an allocation of sewer
capacity beyond 4 years if it determines,
in its sole discretion, that good cause

exists.

A 12 month duration is untenable. Allocations
should be valid for ten years total, to be

consistent with state law on the validity of site
plans, see General Statutes $ 8-3(i), unless the
project does not go forward. It is understood that
a sewer applicant must in good faith apply for
other necessary land use approvals.

4. If the amount of sewer treatment capacity
needed by an applicant decreases during
the land use approval process, the
applicant shall notify the Comrnission
immediately.

Objection. Should say "shall promptly reduce the

allocation received,"
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Guidelines / Regulations Comments / Objections

5. If an applicant fails to apply for all
necessary land use approvals as required
herein, or fails to provide proof of such

applications to the Commission before the
expiration of the Initial Allocation Period,
the sewer capacity allocated to the
applicant shall lapse and be considered
null and void. The Commission will
notify an applicant in writing when an

allocation has lapsed. The failure of the
Commission to provide written notice in a
timely manner shall not constitute or be

construed as a waiver of the Commission's
right to declare the lapsed allocation null
and void.

Objection. A lapse procedure should only be

specified if the 10 year minimum time line is
adopted. Also, when does an allocation become

"vested"? At preliminary site plan approval?

III. Reserryation fee. A non-refundable
reservation fee shall be paid to the

Commission when an allocation of capacity is

made. The fee shall be in the amount of 25Yo

of the sewer benefit assessment of the
property for which capacity has been granted,
and shall be applied to the sewer benefit
assessment.

Objection. No statutory authority for such a fee.

Also excessive. In general, fees may only be

charged to cover administrative costs incuned by
the town.

IV. Public Hearins. The Commission may, in its
sole discretion, hold a public hearing on any
application. Any such public hearing shall be

in accordance with the provisions of General

Statutes 8-7d.

Objection to open-ended.

V. Criteria. In making a decision on an

application the Commission may consider,
without limitation, the following:

Objection to "without limitation." See other
prel'iminary obj ections.
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Guidelines I Regulations Comments / Objections

Need for service in the proposed development

area

Objection. An applicant determines what sewer

capacity it needs. The WSC determines
eligibility for capacity based on objective factors
such as engineering.

Other pending applications and areas in town
designated for sewer service

Objection. Future un-named, unquantified,
speculative future needs should not be a factor;
only documented allocations.

Pollution abatement and public health Objection. Covered in detail by existing
Regulations, and beyond General

Statutes 7-2a6a@)(l).

Limitations and policies for sewer service Objection. Covered in detail by existing
Regulations, and beyond General
Statutes 7-2a6a@)(l).

Local and state Plans of Conservation and

Development
Obiection. Sewer may not be used to control land
use.

Effect of inflow and infiltration on available
capacity

No comment.

Whether the proposed development area can

be serviced by other means

Objection. Does this mean septic? Altemative
treatment? The Sewer Commission governs
sewers, not septic systems or ATMs.

Whether the proposed development area is
within the East Lyme Sewer Service District

Objection. What does "within the East Lyme
Sewer Service District" mean? Can Commission
move a line to approve or deny an application?

Size ofproperty proposed to be developed Objection. Acreage is not relevant.

Remaining sewered and unsewered land area

of town
Objection. Irrelevant consideration.

Effect of the allocation on remaining capacity Objection. S'ee preliminary objections.
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Guidelines / Regulations Comments / Objections

Safe design standards of the East Lyme sewer

system

Covered by existing Regulations.

Very truly yours,

6//L/
Tirnothy S. Hollister

TSH:ekf

c: Bradford C. Kargl
Mark S. Zarnarka, Esq

Glenn Russo



EXH. C

EAST LYME WATER & SEWER COMMISSXON
PUBTIC HEARING

Tuesday, IANUARY 8th, 20f,9
MIHUTES

The East Lyme Water & Sewer Commission held a Public Hearing on January 8,2019 at Town Hall, 108
Pennsylvaiia Avenue, Niantii, Connecticut on the Proposed Regulation Regarding Applications for
Determination of Adequacy of Sewer capacity Pursuant to General Slatutes 7-246a(1). Chairman
Nickerson called the Public Hearing to order at 7:03 PM.

PRESENT: Mark Nickerson, Choirman, Steve Di6iovonno, Dale Jocgues, Dove

llurphy, Joe Mingo, CorolRussell, Roger Spencer, Dow ZollEr

AI.SO PRESENT:

ABSENT:

Attorney Mork Zomorko, Town Counsel

Joe Brogaw. Public Works Direcfor
Brod Korgl, lvlunicipol Utility Etginenr

Dove Bond

FILED :.

20 q lf:

EAST LYME TOWN CLERK
Public Hearing
+ Proposed Regulation Regardlng Applications for Determination of Adequacy of Sewer

Capaclty Pursuant to General Statutes 7-248e{11

Chairman Nickerson oalled the Public Hearing to order at 7:03 PM and led the assembly in the Pledge of
Allegiance.

Attomey Zamarka provided a synopsis of this event recalling that they had discussed a dreft at their
Special meetihg on December 14,2018. The legal basis comes from CGS 7-246a(1) with regard to how
the application would be filed and the timeline of the 35 and 65 days as well as an extension of time, He
notcd that failure to makE e decision on an applicaliort within the statutory tlme frame ls potentially seen
as 'defened approval' so they would want to adhere to the stratutory lime frames.
He reviewed the r.egulation'(copy attached) stating that under the firet section - Application that he would
recommend adding that appticalions for consideratlon would be looklng for over 5,000 gpd or have over
20 residenllal unlts - something that they had prevlously utilized. Under saction two - Duration, he noted
that there is a 15-day appeal period after the declsion. Regarding the non-refundable reservation fee, he
recommEnded thst they should not lnclude this es lt places an undue burden on staff to figure what it
would be while also having to ect on other ltems with regard to lhe application. The 25% of lhe sewer
benefil assesement further could be problemalio. Also, with regard to the applications that are cunently in

the pipeline, he suggeeted that lt would be prudent to request an extension of time upfronl if they intend
to hold a Public Hearing on them. Lasily, under ltem v. - Criteria, he said that it ls a starting point on what
they may consider.

Mr. NickerEon then called upon the public for commente.
Altomey Hany Heller, place of business 736 Rte, 32 Uncasville, CT said that he represenFPatz
construction who is one of the 'ticket holdere' and that he has qome proposed revlElons to the proposed
regulatlon. He passed out copias to the Commissioners (see copy attached) and prccceded to revlew the
euggestions that he had for changes (see underllned items throughout). Under Duration - ltem 3 he
suggested that they separate the vErious scenarioe as thatwould dictate hor the tlme is calculatcd.
Under ltem 6 he seld that he added language for clarity as the lntent of the regulaiion lo to make sure that
development ocours and that they start substanlial construction. He also added a proposed ltem 6
allowing for lhe oapacity to remain for the duration of the proJect - For example - 200 unllc may have a
five to seven year construction process - so as long as the application is progressing they would went to
make sure that the capaclty allotment remains. Aleo, wlth reggrd to a Reservation Fee, he suggested that



if the application is approved that the fee be refunded. He said that if they do an application fee instead
that they should nole how it would be applied.

Mr. Nickerson noted that it seems a good point that they apply phasing to larger projecis however a

balance would have to be found as some projects start and just never finish.

Mr. Mingo said that regarding the reservation fee that he feels that having staff put in the hours
necessary to process the applications that someone has to pay forthat llme ihat ls spent,

Attorney Heller said that while he has not researched it that he feels that it is oonlingent on how the other
land use agencies act on an applieation.

Aitomey Matthew Ranelll, Shlprnan & Goodwln, place of business I Constitution Plaza, Hurtfurd, CT said
that he was standing in for Attomey Hollister who could not attend this evening. He submltted thsir
comments on the prbposed regulalion (see copy attached) noting that they feel ihat the current proposal

should be called a'guideline'. Further, lhe sewer system is a public utility which was nol mentioned.
He noted and i'ead fheir general comments with regard to the proposed regulations and then said that
they had made commenfs on the individual sections in outline form and asked that they review them and
utilize them during lheir discussion.

Mr. Nickerson asked if there were other comments.
Hearing none, he called for a molion -

*MOT|ON (1)
Mr. Mingo moved to close the Public Hearing.
Mr. DiGiovanna seconded the motion.
Vote: I - 0- 0. Motion passed.

Mr. Nickerson closed this Public Hearing al7:42 PM and said that lhey would taks a very brief break prior

to the commencement of the Speclal Meeting.

Respectf u I ly subtnitted,

Koren Zmitruk,
Recording Secratory
$temsl-W&SProposed,2-AttorneyHellercommentsd3-AttorneyRanellicommentsottcched)

2East Lyme Water & Sawer Commission Puhlic Hearlng Minutes - January q 20ls



APPLICATIONS FOR DETERMINATION OF ADEQUACY OF
SEWER CAPACITY_PURSUANT TO GENERAL STATUTES $7-246a(l]

Sewage treatment for the Town of East Lyme is limited, Pursuant to an agreement with

the City of New London and Town of Waterford, East Lyme is currently entitled to a

maximum of 1.5 miltion gallons per day of sewer treatment capacity at the New London

Regional Water Pollution Control Facility. ln order to ensure that there is adequate

capacity for all customers, the Commission adopts the following regulation for

applications for sewer treatment capacity pursuant to General Statutes $7-246a(1).

Application. An application, pursuant to GeneralStatutes $7-246a(1), for
determination of adequacy of sewer capacity related to a proposed use of

land, shall be submitted to the East Lyme Water and Sewer Commission
("Commission") and shall include all of the following:

1. A class A-2 survey of the property to be developed, showing the general

layout of the proposed use of land;

2. Proof that the applicant owns the property to be developed, or has the right to

develop the property, and

3. Documentation supporting the amount of capacity being requested,

a. Documentation related to a proposed residential development shall

include the number of residential units, the numbers of bedrooms per

unit, and the methodology used in calculating the amount of capacity

being requested.

b. Documentation related to a proposed non-residential or commercial

development shall include the methodology used in calculating the

amount of capacity being requested, and any special circumstances
(i.e. the type of sewage being treated, design specifications, etc.)that
would atfect the amount of capacity being requested.

c. The Commission reserves the right to request from an applicant such

other information that it deems necessary.
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ll. Duration.

1, The initial duration of an allocation of sewer capacity shall be 12 months from
the expiration of the appeal period of such allocation (the "lnitial Allocation
Period").

2. Before the expiration of the lnitial Allocation Period, the applicant shall (1)

apply for all necessary land use approvals for the proposed use of land, and
(2) provide proof of all such applications to the Commission.

3 When the Commission receives proof that the applicant has applied for all

necessary land use approvals, as set forth above, the lnitial Allocation Period
shall be extended for a period not to exceed 18 months from the expiration of
the appeal period of the applicant's last land use approval; provided,

however, that such period shall be not more than 4 years from the date of the
initial allocation. The Commission may extend an allocation of sewer capacity
beyond 4 years if it determines, in its sole discretion, that good cause exists.

4. lf the amount of sewer treatment capacity needed by an applicant decreases
during the land use approval process, the applicant shall notify the
Commission immediately.

5. lf an applicant fails to apply for all necessary land use approvals as required
herein, or fails to provide proof of such applications to the Commission before
the expiration of the lnitial Allocation Period, the sewer capacity allocated to
the applicant shall lapse and be considered null and void, The Commission
will notify an applicant in writing when an allocation has lapsed. The failure of
the Commission to provide written notice in a timely manner shall not

constitute or be construed as a waiver of the Commission's right to declare
the lapsed allocation null and void,

lll. Reservation fee. A non-refundable reservation fee shall be paid to the

Commission when an allocation of capacity is made. The fee shall be in the
amount o1250/o of the sewer benefit assessment of the property for which

capacity has been granted, and shall be applied to the sewer benefit
assessment,

lV. Public Hearing, The Commission may, in its sole discretion, hold a public hearing

on any application. Any such public hearing shall be in accordance with the
provisions of General Statutes 8-7d.
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V. Crite{:ia, ln making a decision on an application the Commission may consider,

without limitation, the following:

Need for service in the proposed development area

Other pending applications and areas in town designated for sewer service

Pollution abatement and public health

Limitations and policies for sewer service

' 
Local and state Plans of Conservation and Development

Effect of inflow and infiltration on available capacity

Whether the proposed development area can be serviced by other means

Whether the proposed development area is within the East Lyme Sewer Service

District

Size of property proposed to be developed

Remaining sewered and unsewered land area of town

Effect of the allocation on remaining capacity

Safe design standards of the East Lyme sewer system
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