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The plaintiffs, Landmark Developrnent Group LLC and Jarvis of Clieshire LLC

), have brought this appealt pursuant to General Statutes $ 7-246a (b),

a denial of Landmark's application for a sewer capacity determination by the

East Lyme water and sewer commission (the commission)'2

Initially on June I,2012, Landrnark submitted to the commission under $ 7-246a

a) an applioation for a sewage disoharge capacity determination for up to I 18,000 gallons

day (gpd). After a series of public hearings on this application, at a meeting held on

ber 11, 2012, the commission resolved in part that the record showed that the

January 16,2074, Landrnark introduced without objection two deeds, one dated

ber 2,2000, the other dated September 27,2006 to demonstrate aggrievement. The

did not contest that these deeds proved aggrievement. Based on these

aggrievement is found. (Transcript, Januaty 16,2014, pp.48, 49)
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has between 130,000 and225,000 [gpd] of remaining sewerage treatment

," that the 1 18,000 gpd requested by Landmark represeirted "between 52%o and

of the Town's remaining sewage treatment capacity,o'that "the remaining sewage

capacity must be made available to the areas of the Town already designated to

sewer service and to those customers who have the option to connect to the sewer

as a result of assessments levied on their propetties," that "the capacity requesied

tlie application is a disproportionately large allocation of the Town's remaining sewage

capacity, and that there is not adequate sewer aapaaity related to the proposed

of 1and," and thus concluded that the application should be denied. The reason given

tlrat the capacity requested in the application is a dispropottionately large allocation

the Town's remaining sewage treatment capacity, and that there is not adequate sewer

related to the proposed use of land." 'I'his appeal tbllowed.

Landrnark stated in its brief on appeal tliat the commission's Decembet 11,2012

decision was erroneous, in pafi because it did not "consider an application of less

118,000 gpd" but had instead denied it any sewer capacity. (Brief, August 14,2013,

20). Atthe oral argument of January 16,2014, the parties debated whether Landmark

asked for the commission to set an alternative capacity figure if the 118,000 gld

ocation was found to be "disproportionately large," At the conclusion of this oral

the court remanded the appeal to the commission for an amended capacity
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based on the record, taking into account the need for a capacity reserve.

At the commission's meeting of February 25,20L4,3 a resolution regarding

's capacity application was unanimously approved. The resolution reads in part

follows:

'WHEREAS, the Commission finds that the Town has between 130,000 and225,000

per day of remaining sewage treatment capacity; and

, the 1 1 8,000 gallons per day of sewage capacity requested by the Applicant
between 52Yo and 90% of the Town's remaining sewage treatment capacity;

the i 1 8,000 gallons per day of sewage capacity requested by the Applicant
ents rnore than 10Yo of the Town's current daily sewage flow; and

the remaining sewage treatment capacity must be made available to the

of the Town already designated to receive sewer service and to those customers who

the option to connect to the sewer system as a result of assessments levied on their

and

S, the Commission finds that the capacity requested in the application is a

large allocation of the Town's rernaining sewago treatment capacity,

that there is not adequate sewer capacity related to the proposed use of land; and

, based on a review of all the evidence in the record, including but not limited

the following:

Weston and Sampson reports and attachments (Exhibits 31 and 38);

Fuss & O'Neill report, including executive summary and section 5, tables V-4, V-
5, State capacity gaph on p. 40, Figure V-14 showing capacity breakdown, Figure

resolution was re-adopted with modifications not gefinane to this appeal on March

a.]

1,201,4.



V-15 Future Wastewater Flow Estimation for all areas of town, sewered and

unsewered, Figure V-16 showing predicted expansion ranges of all parcels, and

Figure Y-17 bn g'aph of future flow projections (Exhibit 8);

AECOM Report (Exhibit 3, Tab 5);

New London municipal NPFES discharge permit (Exhibit 7);

Memo from Commissioner Zoller (Exhibit 12) and follow up email that discusses

thememo;

East L5rme sewer flows history @xhibit 12, Exhibit 3 Tab 2);

Landmark reports and attachments (Exhibit 3, 30 and 39);

1985 Facilities Report, including Table 12 (p. 82) chart of problem areas, Table

13 (p. 8a)

1985 Facilities Report, including Table 12 (p.82) charl of problem areas, Table

13 (p. 84) problem area flow estimates, Figure 12 (following p' 85) map of
problem areas

l'he Comrnission finds that rt rs wrlling to grant to the Apphcant 13,000 gallons per day

sewage treatment caPacitY; and

, nothing in this Amended and Clarified Resolution shall be construed as a

ver of the Commission's position that its initial resolution dated December 11,2012

and accurately addressed the Application as submitted.

IT THEREFORE RESOLVED, that the East Lyme Water and Sewer Commission,

as the Town's Water Pollution Control Authority, pursuant to the Superior Court's

order ofJanuary 16,2014, based on a review ofevidence in the recordo hereby
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to the Applicant 13,000 gailons per day of sewage treatment capacity pursuant

an application dated June I ,2012. . . ."

Tlre minutes of the meeting of February 25,2014 provide the commission's

for this resolution. The commission's attorney explained that this court had

that "if the Commission felt that t 18,000 gpd was too large that they were to come

with some cther number and because they did not-fthe prior finai decisionl was not

as a final resolution." Commissioner Mingo stated that the "[q]uestion is how much

f that are they willing to allocate to what deals only with the area within the East Lyme

shed area boundaries for the Landrnark property. . . . He suggested that fhey may

ant to consider [certain exhibits] from the record when discussing a potential

He stated that he does feel they deserve something but that he is not

that hc has thc expettise to conte up with a figuru Lhat is equitable."

The commission's attomey referred to Section 5 of the Fuss & O'Neill report.

Formica referred to Map V-15. Commissioner Bragaw also relied on Map

-15 and parcel 16 where the Landmalk property lies. These materials showed that

1,000 gpd had been allocated of 24,000 gpd in this parcel and that 13,000 gtd remained.

led to the commission members adopting the allocation of 13,000 gpd. Mr. Bond

that "he would agree with the figure and that they are all in the bali park percentage

5



e thatT .25o/o of the total available capacity is fair."a (Amended return of record, court

#143,pp.4-7).

Landmark's appeal has now returned to court for a ruling on the Decernber 11,

12 and February 25,2014 final decisions of the commission. The court is assisted by

key Connecticut appellate cases in its resolution of this appeal. The first is Forest

LLC v. Water Pollution Control Authority,29l Conn. 271,968 A.zd 345 (2009)

orest Walk appealed from a sewer authority's final decision that had denied it a sewer

and a sewer extension, and its appeal was dismissed by the Superior Court

the Superior Court was affirmed by our Supreme Coutt.

While the issue in Forest Walk did not directly involve the allocation of sewer

the Supreme Courl clearly stated, in language also applicable to this appeal,"a

pality has wide discretion in connection with the decision to supply sewerago."

, 283, quoting Wright v. Woodridge Lake Sewer District,218 Com. I44,749, 588

176 (1991). The standard of review of the decision of a sewer commission "is

to whether it was illegal, arbitrary or in abuse of [its] discretion. . . . Moreover,

is a strong presumption of the regularity in the proceedings of a public agency, and

give such agencies broad discretion in the performance of their adrninistrative duties,

Bond was basing his percentage on an assignment of 13,000 gld out of a

capacity of 1 77,000 gpd, choosing a mid-number between I 3 0,000 gpd and 225,000
that the record supported as arunge of capacity.
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that no statute or reguiation is violated." (Citation ornitted.) Forest Walk LLC v

Water Pollu.tion Con.trol. Authority,291 Conn. 285-86.

With regard to capacity, Forest Wallc found that substantial evidence supported

sewer commission's determination of a disproportionately large allocation. The

sought okould allocate approxirnately 10 percent of the remaining capacity

for the entire town to a property that represented less than I percent of the

able land arcain town. . . . lslubstantial evidence . . . would exist to support the

's conclusion that the exteusion application should be denied because the

s requested sewage capaaty was disproportionately large in relation to the

s size and exceeded the safe design standards for the public sewer." Id.,296

In the second case, Dauti Constructiot't, LLC v. Water and Sewer Authority,l.25

App" 652,10 A.3d 84 (2010), the sewer authority denied an application tbr sewer

based on a o'priodty matrix" tied to the town zoningclassifications. The

Court undertook to review this denial, not to detennine whsther the sewer

s priority matrix was "facially invalid," but to determine whether the sewer

ty had properly applied the matrix to Dauti Consfiuction's proposal. Id., 658. The

was whether the authority's action was "illegal, arbitrary or in abuse of discretion,

,660, citing Forest Walk LLC v. Water Pollution Control Authority, supra, 291 Cowr.

85-86.



The matrix required Dauti to meet the town zoning regulations of L994. It was

"zoningbased" element of the matrix that the Appellate Court found illegal "as

any possibility of development that exceeded the equivalent of four dwelling

ts." Id., 662. "More importantly, the defendant fauthority] has not referred to any

in the record in support of a finding that the town's sewer system lacks

cient capacity for the plaintiff s proposed development or that other property owners

be deprived of sewer connections to which they are entitled. . . . Further, the

concedes in its briefon appeal before this court that'there currently is enough

for [the] plaintiff s prnposed development and there was no evidence of curent,

tified property owners who absolutely will be deprived of sewer connections if the

is granted." Id., 663-64.

The Appellate Court directed that Dauti's application be approved; thrs was based

the rule that in the instance where the agency is required to take only one action, it

not necessary on a finding of error to remand the matter to the agency. See $ 8-8 (/);.lR

RPool &Patio,Inc. v. Zoning Board of Appeals,83 Conn. App. 1, 8-9,847 A.zd1052

): ooWhen, on a zoning appeal, it appears that as a matter of law there was but a

conclusion which the zoning authority could reasonably reach, the court may direct

administrative agency to do or to refrain from doing what the conclusion legally

uires." (Citation omiued.)
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Tftese relevant cases indicate the following to the court regarding this appeal:

From Forest Walk:

The cornmission has wide discretion in approving or
limiting an application for sewer services.

The standard of review of the commission's final decision

was whether it acted illegally, arbitrarily, or in abuse of its
discretion.

There is a presumption of regularity of the proceedings in
favor of the commission.

With regard to capacity, under the substantial evidence test,

the commission must consider the remaining capacity for
the entire town, the land area represented by the property

versus the available land area in the town, the safe design

standards for the public sewer, and the percentage of the
allocation versus the total remaining capacity.

From Dauti

The court followed Forest l(alk,both with regard to the

capacity determination and the standard of review, in an

application for an allocation in an existing sewer system.

The issue of remainingcapacity did not arise in the case as

the sewer authority conceded that the application did not

affect the remaining capacity. The issue in Dauti was,
rather, whether the zoning regulations and projections were

binding on the sewer authority. The Appellate Couft held
that the zoning record should not be part of the sewer

authority's calculations.

The court did order the application to be granted and did
not remand the matter, but only because there was no other

action that the sewer authority could take under the facts of

1

2.

a
-t

4
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2.
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this case.

Based on this appellant precedent, flre court first indicates, as it did orally on

anuary 16,2014, that the cornmission improperly denied Landmark's application on

ecember 11,20L2. The application sought an ailocation up to 118,000 grd and

was entitled to receive a capacity amount, not a complete denial

The more irnportant question arises after the remand-u'hether the 13,000 gpd

by the commission was "illegal, arbitrary or an abuse of discretion." The coutt

that the figure was inappropriately low for the following reasons:

1. The record does notindicate a specific number of remainingcapacity before

's application is considered. The record before the court shows a range of

30,000 gpd to 225,000 gpd. At the meeting of the comrnission on Februaty 25,2014,

figure of l'/'/,U}U gpd was used as a compromrse. In coutt on May 27,2074, the

's attorney conceded that the commission would not object to a figure of

,000 grd. Finally, Landmark points to a reduced usage by the town and state facilities

tlrat tlre correct figtue is between 308,000 gpd and 3-58,000 gpd. h Forest Walk, an

reviewed the allocation requested by the applicant for safe design standards. Id.,

5

2. The commission made no finding regarding the area of Landmark's

versus the land area of the town.

l0



3. The commission primarily relied upon the data produced by Fuss & O'Neill,

in2004 and set forth in Map V-l5. This data is not cunent.

4. The commission made use of the table "Future Waterworks Flow Estimation"

arcel 16). This table was one ground in determining that 13,000 gpd should be

to Landmark. This table shows 24,000 gpd available, but subtracts 11,000 for

possible development. The court's understau<iing is that this gallonage is being

in reserve for septic tanks that might be converted to sewers. There is nothing in the

to slrow that any of these residences have requested sewer capacity since the table

developed in2004.

5. Tlre percent age of 8Yo of capacity to Landmark, used by the commission, is

likely much lower if total capacity is greater than I77,000 gpd. For example if the

capacity is 250,000 gpd, then 13,000 gpd is only 5o/o of capacity

Based on these considerations, the court sustains the appeal and remands the

to the commission for its appropriate action consistent witli precedent and the

ordered.

{1,'SQL
Henry S. Cohn, Judge
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LANDMARK DEVELOPMENT
EAST LYME WATER AND SEWER COMMISSION

October 28r 2014

1. Town of East Lyme's allocated sewer capacity at

New London treatment Plant

2. Capacity reserved by contract for State facilities

3. Capacity remaining for Town of East Lyme

1,500,000 GPD

478,000

1,022,004

4 September 2011 - September 20t2 (most recent

full year datain record)

a. Total usage Town and State facilities

b. Amount used by State facilities

c. Town's use: 978,000 - 264,000

d. CAPACITY AVAILABLE TO TOWN:
r,022,000 - 714,000

978,000

264,000

714,040

308,000

5 If use D. Lawrence State facilities flow calculation,
2006-2012, 314,000 gallons, then (substitute

314,000 for 264,000 above) Town capacity rises to 358,000

3166724 I s3



Sewer Department Monthly Report

Sep-12

Daily Average as a percent of Monthly Running Average:
Daily Average as a percent of l.i MGb Arbtrnent at nlwwrp:

Aug-l2

State CT Flows:

Footnotes:

Monthty Running Avg:
Daily Avg:
Daily Max:
Daily Min:

966,169 ePD
1,019,439 GPD
1,243,220 GPD

841,600 GPD

1A5.41yo

67.90%

5

478,000

Total
264,637

55.360/"
25.98%
17.64o/a

35,319
POW

105,000
33.640/o

3.470/"
2.35%

64,600

Rocky Neck
0

0
0.00o/o

0.007o

Gamp Niantic
7,954
58,400
13.450/o

4.77a/o

o-52%

221,464
250,000

DOC

88.6%
21.75o/o

14,76%

Actual GPD AVG.
AVG.

o/o of GPD
% of East Flow

1.5 MGD Alotmento/o of East



EAST LYME SEWER FLOWS . HISTORY

JAI{.
FEB.
MAR.
APR-
MAY
JUN.
JUL.
AUG.
SEPT
ocr.
NOV.
DEC.

2005
1,091,493
1,094,724
1,002,300
1,112,100
1,091,659
1,093,098
1,119,647
1,051,086
1,004,499
1,177,896
1,051,614
1,099,235

2006
1,125,420
1,079,408

985,381
1,010,703
1,120,890
1,144,452
1,156,290
1,167,040
1,106,387
1,124,960
1,130,957
1,064,774

2007
1,137,320
1,027,091
1,083,167
1,205,514
1,135,617
1,136,675
1,197,196
1,158,667
1,068,659
1,026,567
1,011,845
1,000,163

2008
1,002,951
1,015,914
1,179,427
1,149,992
1,128,447
1,'t17,479
1,167,524
1,167,600
1,093,745
1,A72,337
1,0't7,881
1,119,269

2009
1,A81,A72
1,A25,974
1,026,596
1,075,591
1,053,265
1,122,961
1,195,467
1,162,253
1,039,297

gg7,2g4

991,412
1,103,500

2010t1)
1,037,939
1,001,694
1,424,903
1,341,O21

1,119,627
1,067,205
1,117,893
1,040,909

932,705
928,254
869,937
882,347

2011
918,818
959,700

1,001,537
938,509

1,046,507
1,017,256
1,027,U3

970,097
1,167,52A

966,767
983,082

1,133,107

2A12 % +/- prev. yr
956,431 4.Ogo/o
912,442 4.920/o
886,778 -11.46Yo
915,628 -2.44%

1,016,590 -2.B6Yo
996,993 -1.ggo/,

1,026,063 -a17Yo
1,018,439 4.98o/o

_100.00%

-100.00o/o
_100.oo%
_100.00%

AVG 1,080,696 1,101,289 1,098,206 1,102,447 1,072,gg8 1,063,694 1,010,895 966,169 _34.56Vo

(1) March 30, 2010 storm event - g.Bg inches of rainl16.43 inches of rain for (Well 3A rain gauge)the rnonth

ltr



i Usage of State of Connecticut Reserved Capacity

March 1, 200G to Febru ary Zg,ZAlZ

(]) Data provided by the Town of East Lyme (March 2006 - February 2012)(2) Not fully connected as of $eptember 5,2O12.
(3) Estimated to be equalto allocated flovu

The State of Connecticut, by agreement and order, appears to have
approximately 0,164 MGD of flow allocation remaining

a

September 25, 2012
Town otEa-stLyme

water & S€wsr Commlssion
Public

ji .: {j I'.;-J- ,. s:.i'i. +:-i!':ttri..:-t::,Eli:--,:::::1 l:'..
:'.-t:r: -"'

Ot

761

163,795

87,867

Allocation Remaining During
Average Daily Ftow (gpd)

17,13312J

249,239

314,205

Average Daity Flow
{gPd}trt

250,00c

478,000

105,00c

Allocated Flow
(gpd)

Total

Point O'Woods

Gates and York Prisons

Location



East Lyme Sewer m
Flow Proiections

25 to'50

FIGURE.V-17
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1,000,000
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500,000
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Notes: Limits of expansion of sewered areas created.by the Town of East Lyme planning Department.
lncludes existing max day r/r rate rLm 0a113/2004 andestimated future l/l amount based on TR_16.

Fuss eQ O'Neill lnc. Consulting Englneers

OO GPD+,.- htt
OOO GPD4853 645a

OOO GPD7132

1IOO'G-}'DT,T47-

ndonAllowance From New Lo
East Lyme's Wastewater

OOO GPD1,220



Sewer Department Monthly Report

Sep-12

Aug-12

State CT Flows:

Footnotes:

Monthly Running Avg:
Daily Avg:
Daily Max:
Daily Min:

966,169 cPD
1,019,439 GPD
1,243,220 GPD

841,600 GPD

Daily Average as a percent of Monthly Running Average:
Daily Average as a percent of 1.5 MGb Albtrnent at NLWWTp:

1A5.41Vo

67.90o/o

5

Total
264,637
479,000
55.36%
25.98o/o

17.640/o

POW
35,319
105,000
33.64Yo

3.47o/o

2.35%

Rocky Neck
0

64,600
0

O.00o/o

0.00%

Gamp Niantic
7,954
58,400
13.45%
0.77%
o.52%

DOC
221,464
250,000
88.6%
21.750/a

14.7e%

GPD
GPD AVG.

o/o of GPD
% of East Flow

1.5 MGD entEastotto



EAST LYME SEWER FLOWS. HISTORY

JAN.
FEB.
MAR.
APR.
MAY
JUN.
JUL.
AUG.
SEPT.
OGT.
NOV.
DEC.

2005
1,081,493
1,08/,724
1,002,300
1,112,100
1,091,659
1.093,098
1,119,647
1,051,086
1,004,498
1,177,896
1,051,614
1,099,235

2006
1,125,420
1,078,408

985,381
1,010,703
1,120,890
1,144,452
1,156,290
1,167,040
1,106,397
1,124,960
1,130,957
1,064,774

20a7
1,137,320
1,027,091
1,083,167
1,205,514
1 ,1 35,61 7
1,136,675
1,197,196

1,158,667
1,069,659
1,026,567
1,011,845
1,000,163

2008
1,002,951
1,015,914
1,178,427
1,149,992
1,128,447
1,117,479
1,167,524
1,167,600
1,093,745
1,072,337
1,017;881
1,119,269

2009
1,081,072
1,A25,974
1,026,596
1,075,591
'1,053,265

1,122,961
1,195,467
1,162,253
1,039,287

997,294
991,412

't,103,500

2010(1)

1,037,939
1,001,694
1,424,903
1,341,021
1,119,627
1,067,205
1,117,893
1,040,909

932,705
928,254
869,937
882,347

2011
918,818
959,700

1,001,537
g3g,50g

1,046,507
1,017,256
1,027,U3

970,097
1,167,520

966,767
983,082

1,133,107

m12 % +/- Prev. yr.
956,431 4.A9%
912,442 4.920/o
886,778 -11.46%
915,628 -2.44%

1,016,580 -2.860/o
996,993 -1,99Ya

1,026,063 -o.17To
1,019,439 4.980/o

_100.00%

-100.00o/o
_100.00%
_100.00%

AVG. 1,080,696 1,101,299 1,098,206 1,1A2,447 1,A72,888 1,063,694 1,010,895 966,169 -: ..56%

(1) March 30, 2010 storm event - B.BB inches of rain/16.43 inches of rain for the rnonth

/
(Well 3A rain gauge)

\

(Jt



: Usage of State of Connecticut Reserved Capacity

March 1, 200G to Febru ary Zg, ZAIZ

(1J Data provided by the Town of East Lyme (Mgrch 2006 - February 2012)
(2) Nottully connected as of Septemberl,2O12.
(3) Estimated to be equal to allocated flow-

The State of Connecticut, by agreement and order, appears to have
approximately 0.164 MGD of flow allocation remaining

a

September 25, 2012
Town otEastLyme

Water & Sewor Commlssion
Publlc Hearing-

. +;;1,::.: 
.. "1.:r ii .: {jI'..;-J- ;. ;::i' :;-1i-:.:-:';S*:ti r11i;l-1j:r::::,if:j :

Or

163,795

87,867

761

Allocation Remaining During
Average Daity Ftow (gpd)

249,239

314,2A5

17,13312j

Average Daily Flow
{sPulttt

478,000

250,000

105,00c

Allocated Flow
(gpd)

Total:

Gates and York Prisons

Foint O'Woods

Location
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FIGURE V-T7
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RETURN DATE: JANUARY 6,2015

LANDMARK DEVELOPMENT GROUP LLC
AND JARVIS OF CHESHIRE LLC

v

SUPERIOR COURT

JUDICIAL DISTRICT
OF NEW LONDON
AT NEW LONDON

EAST LYME WATER AND SEWER
COMMISSION NOVEMBER24,2Ol4

APPEAL FROM WATER AND SEWER COMMISSION

Pursuant to General Statutes $ 7-246a, Landmark Development Group LLC and Jarvis

of Clreshire LLC (collectively "Landmark") appeal the October 28, 2A14 decision of the

Water a1d Sewer Commission of the Town of East Lyme ( the "Comrnission"), published

November 15,2014, denying Landmark's application for a sewer capacity allocation of up to

i 18,000 gallons per day for the East Lyme sewer system.

1. Plaintiff Landmark Development Group LI-C is a Corurecticut lirnited liability

company with a place of business at 100 Roscommon Drive, Suite 312, Middletorvn,

Corurecticut 06457.

2. Plaintiff Jarvis of Cheshire LLC is a Connecticut limited liability company with a

place of business at 1 00 Roscommon Drive, Suite 3 I 2, Middletowno Connecticut 06457 .

3. The defendant Commission is the agency designated by the Town of East Lyme

(the "Torvn") to carry out the duties of a municipal water pollution control authority and to

receiveo process, and act upon applications for sewer capacity determinations in the Toum.

4. Landmark owns or controls 236 acres of land adjacent to Caulkins Road in

East Lyme.

5. In evaluating sewer applications, the Commission acts in an administrative

capacity, and in a ministerial capacity when an application complies with the applicable

ordinances and regulations and adequate sewer capacity exists.
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6. Pursuant to the provisions of General Statutes S 7 -246 and the ordinances adopted

by the Town, the Commission has adopted regulations governing sewer system connections

and use,

7. The 236 acre Caulkins Road property is abutted on the west by a multi-farnily,

subsidized housing development known as Deerfield Condominiums; on the south by a

residential neighborhood; on the east by the Niantic River; on the north by Route 1; and on the

norlheast by a residential area known as the Golden Spur.

B. The Caulkins Road property has vehicular access, from two routes, to Route 1 and

Intelstate 95.

9. The Caulkins Road property has frontage on a section of Route 1 through whiclt

the defendant Commjssion has previously approved construction of a sewer extension, and is

also bounded on the west by the Deerfield development, which is served by the Town's public

sewer system.

10, Proceeding west to east, the 236 acres has three distinct areas, a relatively flat

plateauat the western half, an area of slopes and rock outcrops olt the east side of the plateau,

and fi'ontage on the Niantic River.

11. In 2005, Landrnark applied to the East Lyme Zoning Cornmission for approvals

to construct on 36+ of the 236 acres, on the western plateau, an 840 unit multi-farnily residential

development (the "Residential Development Area"), in which 30 percent of the homes would

be preserved for 40 years for moderate income households in compliance with General

Statutes $ S-30g. That plan also proposed I 13+ acres ofopen space.

12. The 36 acre Residential Development Area contains no inland or tidal wetlands,

and is outside the portion of the 236 acres that lies within state coastal boundary.

13. The 36 acre Residential Development Area is located in the Town's sewer
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14. The East Lyme ZortrngCommission denied Landmark's zoning application, and

Landmark appealed to the Superior Court pursuant to General Statutes $ 8-309.

15. ln November 2071, the Superior Court sustained Landmark's appeal and

remanded the case to the East Lyme Zoning Commission for further proceedings, including the

adoption of a zoning regulation governing the development of multi-family residential use in

compliance with $ 8-309, including the prnposed metlrod of sewage disposal.

16. Pursuant to the Court's November 2011 decision, on June 1, 2012, Landmark

submitted to the East Lyme Zonrng Commission a request that it adopt a new section of the

Town's ZoningRegulations, to facilitate housing development compliant with $ 8-30g.

17. On the same day, also pursuant to the Court's Novernber 2011 decision and

General Statutes $ 7-246a, Landrnalk submitted to the defendant Water and Sewer Comtnission,

an application for a sewage discharge capacity deternination, to confirm the availability of sewer

capacity for the Residential Development Area.

18. Specifically, Landmark requested confinnation of 1 18,000 gallons per day of

sewer capacity to serve the Residential Development Area'

19. In addition, as requirecl by East Lyme's Sewer Regulations, Landmark subrnitted a

calculation of the potential additional sewer capacity needed for future development of the

subject propefiy.

20. At public hearings in August - October 2012, the Commission received

substantial evidence of the following facts:

a. The Town, by inter-municipal agreement, is allocated 1,500,000 gallons of

sewer capacity (15 percent) at the City of New London's 10,000,000 gallon sewage treatment

plant;

b. Although approximately 478,000 gallons of East Lyme's sewer capacity is

reserved by contract to various State of Connecticut facilities, the Town / Commission, as of
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2012, has more than 309,000 gallons of unused sewer capacity, which does not include

approximately 165,000 gallons that is reserved to the State but in recent years has not been used;

c. All of Landmark's proposed residential buildings are located within the

Town's sewer service area;

d. Landmark's Residential Development Area can be physically connected to

the Town's sewer system without the defendant Commission needing to rnodify the sewer sen ice

area or approve a new extension of the existing system;

e. The Town of Waterford's sewer system, through which East Lyme sewage

is transmitted to the New London treatment plant, has arnple capacity to convey Landmark's

proposed sewage discharge to New London; and

f. Landmark is able to connect its development to the Town's sewer system

in compliance with the defendant Comrnissiou's rules and regulations.

21. In addition, evidence received at the hearings revealed that the Town and the

Comrnission have requested up to 1,500,000 gallons of additional capacity at the New London

treatment plant, and the City ofNew London has received a report demonstrating how the plant's

capacity may be increased substantially at relatively lorv cost.

22. On December 6,2072, the East Lyme Zontng Commission adopted azoning

regulation amendment applicable to Landrnark's property, which requires a site plarr to include

the proposed sewage disposal method.

23. At a meeting held December 71,2012, the defendant Commission denied

Landmark's sewer capacity application, declining to allocate a single gallon of capacity to the

property or the Residential Development Area.

24. The defendant Commission published notice of its denial in the New London Day

on December 18, 20t2, and the plaintiffs appealed to this Courl, claiming that the denial was

illegal, uhra vires, and unsupported by substantial evidence in the record.
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25. On January 16,20l4,this Court ordered a remand to the Commission. The scope

and purpose of the remand, clarified several times on the tecord, were that the Commission was

to conduct new deliberations, without reopening the public hearing, based on the record

cornpiled at hearings tn2012. The remand was ordered because the Commission claimed,

incopectly, that Landmark's sewer capacity application had presented it with only two choices,

1i8,000 galions per day or zero.

26. At a regular meeting held on February 25,2014, the Commission concluded that

its available sewer capacity was 177,000 gallons, which it determined merely by taking the

nridpoint between the 130,000 and 225,000 gallon range provided previousiy by its consultant.

Tlre Commission then allocated 13,000 of the I77,000 gallons to Landmark, which the

Commission extracted from Table V-l5 of the 2007 Fuss & O'Neill Supplemental12007 Sewer

Facilities Report, Exhibit 8 in the Record, which allocated sewer capacity was based on the East

Lyme Zoning Reguialions and sewer system data compiled in 2004.

27. On March 1I,2014, the Comrnission adopted an Amended Resolution stating the

conclusions summarized in fl 2 above.

28. After fuither briefing and oral argurnent, this Court issued a Memorandum of

Decision on June 23,2014, holding:

a. the Commission cannot use sewer capacity to control land use of zoning;

b. the Commission cannot rely on the outdated Fuss & O'Neill report, Record

Exlribit 8 and its 2004 data;

c. the commission may not reserve capacity indefinitely for unidentified,

unquantified, or speculative long-term needs;

d. the Commission has conceded that its available sewer capacity is at least

250,000 gpd; and

e. the Comrnission's March 2014 allocation of 13,000 gallons was illegal, as

it constituted only eight percent of 777,000 gpd or five percenl of 250,000 gpd.
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29. In this June23,2014 Memorandum of Decision, the Court remanded again to the

Commission, and provided guidance for the new decision it was ordered to make:

With regard to capacity, under the substantial evidence test, the
cornmission must consider the remaining capacity for the entire town, the
land arearepresented by the property vs. the available land area in the

towno the safe design standards for the public sewer, and the percentage

allocation vs. the total remaining capacity.

30. At a court proceeding on Septemlrcr 3,?-0I4, Judge Cohn stated from the bench

that, notwithstanding the June 23,2014 remand for a new decision on the merits of Landmark's

appiication, the Court considered its June 23,2AL4 Memorandutn to be a final decision. The

undersigned counsel disagreed on the record with that analysis.

31. At its October 28,2014 meeting, the Commissiorr unanimously:

a. accepted 358,000 gallons per day as the Town's available capacity;

b. did not cite any "safe design standard" as an obstacle to Landrnark's

application, but

c. allocated only to Landmark 14,434 gpd, which is four percent of the

amount it determined to be available to the Town.

32. In adopting this motion, the Comrnission ignored this Court's June23,2014

holding that allocating five to eight percent of the Town's available capacity (where, as here, the

property to be deveioped is rvithin the sewer district, no extension is needed, and there at'e no

safety / engineering issues with connecting to the system) is illegal and an abuse of discretion.

33. The Commission's October 28,2AI4 decision is illegal, ultravires,beyond its

statutory authority, and not supported by substantial evidence in the record, because the land to

be developed is in the Town's sewer district; Landmar:k will connect through an approved sewer

extension; ample capacity exists to grant Landmark's application while maintaining adequate

reserve capacity for the Town;'and there are no technical or engineering impedirnents to

Landmark connecting to the sewer system.
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34. The Cornmission published its decision in the Nev, London Day 6v1

November 15,20!4.

35. Notwithstanding the filing of this appeal to protect Landmark's position, the

undersigned counsel has filed with the Court (the Hon. Heruy Cohn, J.) a motion to terminate the

June 23, 2014 rcmand and for tlre Court to decide the melits of Landmark's sewer application.

36. Plaintiffs Landmark Developrrent Group LLC and.Tarvis of Cheshire LLC are

statutorily aggrieved as they are the owners of the subject properly ar:d applicants for the sewer'

capacity determination that was denied.
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WHEREFORE, plaintiffs Landmark Development Group LLC and Jarvis of Cheshire

LLC respectfully request the following relief:

1. That this appeal be sustained and the action of the East Lyme Watrer and

Sewer Commission on October 28,2AAbe reversed;

2. That the East Lyme Water and Sewer Commission be ordered to

conditionally approve Landmark's application as filed in June 2012 for up to 1 18,000 gallons per

day of public sewer sysiem capacity; and

3. Such other relief at law or in equity as the Court deems appropriate.

PLAINTIFFS,
LANDMARK DEVELOPMENT GROUP LLC

AND JARVIS OF CHESHIRE LLC

By r,
tlllllis tcr@ s.00dwin. com
Commissioner of the Superior Court
Shipman & Goodwin LLP
One ConstitutionPlaza
Hartford, CT 06103-191 9

PHONE: (860) 251-5000
FAX: (860) 251-5318

Juris No. 057385

Please enter the appearance of
Shipman & Goodwin LLP for
plaintiffs Landmark Development
Group LLC and Jarvis of Cheshire LLC
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DOCKET NO: IIHD CV- 15-6056637-5 SUPERIOR COURT

LANDMARK DEVELOPMENT GROUP, LLC Et AI : JIIDICI.AL DISTRICT OF

v : I{ARTFORD

EAST LYME WATER & SEWER COMMISSION : JULY 62016

\ MEMORANDUM OF DECISTON

Prior to the commencement of tbe present action, the plaintiff, L^andmark Development

Group, LLC, brought an appeal against the defendant East Lyme Water and Sewer

Commission, regarding a sewer capacity determination. Before rendering a decision, the court

reviewed the record, including the methodology for the grant of capacity. On June 26,2014,the

court ruled that the defendant must reconsider the allocation of sewer capacity in the amount of

13,000 gallons per day to the plaintiff, Landmark Development Group, LLC. See Landmark

Development Group, LLC v. East Lyme Water & Sewer Commission, Superior Court, judicial

district of Hartford, Docket No. CV-13-6040390-S (June 26, 2014, Cohn,l), In so ruling, the

court indioated that the defendant must consider the Forest WaIk, LLC v. Water Pollution

Control Authortty,2gl Conn. 271,968 A.ld345 (2009) factors. More specifically, in regard to

capacity, the defendant must "consider the remainin$ capacity for the entire town, the land area

represented by the property versus the available land *1#d&*ffitllf,** design standards

vu3lC ll{1 J0 3CIJJC

gT 0 ud g llln gl0z

0311J
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for the publie sel4er, and the peroentage of thE ailocatio$ v6r$rs the total remaining oapacity.uo

Landmark Devefopme"nt Group, LLC v, East Lynte Wuter' & Sewer Carnmissian, supra, Superior

Cour'L, SosketNo. Cil-I3-604039S-S. Om July 29,2}14,1he eourt denied the defendant's

ntotioir to reargus. See Landmarh Devefopment Group, LLC v, Eest Lyme Xfater & Sewer

Cawmi,ssion $uperior Court, judieial district of FXartford, Docket No. CV-!3-6040390-5 (June

29,}fi\4, C.ahn, J.).

Lr i$e present action, which was ooftuuenced on November 24,2A14, the plaintiffs,

landmatk Deveiopnrent (ireitrp, L,i,,C, end Jervis of Chcshirc, LLC, ask ltre sourt to review a

grant of capaei*, of 14,434 gellcns per day t* the plaintiffs by tlre Board. Sn February 19, 2015,

the plaintiffs filed their appeal brief. On March 16, 2015, the defendant, Bast Lyme Water and

$ewer Comneission, filed its appeal brief.r On Marsh 30, 2015, the plaintiffs filed e !'notion for

per:'ciseion ta supplement ttre record in adminis'native appeai, The court heard oral argument on

Apfi|2,2015. On the same day, ttre cou!'t granted the plaintiffs' request, but only as to exhibit

Cu a letter from Mark $. Zamarka,

On July 23,2}l5,the plaintiffs filed a nrotion to oonduct further discovery/deposition,

and to supplempnt the rEcord. Speeifically, the plaintiffs asked the courl for pennission to take

I TTre trroo i.ntervening entitie$, Friends of the Oswegatchie Hitls Nature Freserve, Inc.,

and Save the River-Save the Hills, Inc., have also filed briefs in this action.

A7 44
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the deposition of thc Board's adnrinishator, Bradford Kargl, regarding approval of the

connection applicatiou by Gatcwrry (a similarly-situated apartncnt complex being developed)

where over 160O00 gallons per day capaeity was contenplated. The motion was granted by the

sourt on September 8,2015. The deposition revcaled that although Kargl was aware of the

Gateway capacityneed (Plaintiffs'Exhibit l, Deposition ofKargl, pp,39-421A28-A31., 521A41,

621A50), and had rtre duty to monitor this need (Plaintiffs' Exhibit I , pp. I 5/A9 , l7l/.l0, 6l -

63/A49-51.,691A57'), he approved the connection application without making a capacity

determination (Plaintiffs' Exhibit 1,pp.331A23,66-'71/A54-58,74/A62), and without firther

reference to the Board (PlaintiffB' Exhibit 21).2

The court, as indicated in prior nrlings, does not believe that a capacity detcrmining

action is ministerial, but is instead a matbr of disc'retion for the Board. See Forest Wail(, LLC v .

l\ater Pollution Control Autharity, supra,291 Conn. 282 (*LAI municipality has wide disoetion

in connection with the decision to supply sewerage. . . . Although this disuetion is not absolute,

[t]he date of constnrction, the nature, oapocity, location, number and cost of sewers and drains

are matters within the municipal discretion with which the courts will not interfere, wless there

appears fraud, oppression or rbitrary action." [Internal quotation marks omitted.]); see also

2 Tlne factthat Kargl failed to even rcview capacity as to Gateway distinguishes this case

from the Forest Walk factors which have guided the court to this point.

3
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Straw Fond Associates, LLC v. Water Pollution Control Author,iry, Superior Cour! judicial

district of rffatcrbury, Duokrt No. CV-08-40t5l2GS (March 8, 2011, Gallagher, J.)

(discrctionary standnrd of reviow appliod to clcterminatlon of availability of scwer capacity). The

defsndant's actions are discretionary evcn where there is a request for a sewer extension pormit.

See Indmark Development Group, LLC v, fu* Lyme,374 Fcd, Appx. 58, 60 (2d Cir. 2010)

("Plaintiffs harl nr: legltimate claim of Entitle,ment to a &wor-Extcs$ion pcrnrit, L)efeudants

pldnly hnvc rlirwretlon to deny such pcrmits.'),

tn light of thc aupplcrusutul cvldence, thc court conoludes that thcrc is at lcast 200,000

gallons per day capacity (358,000 gallons per dny less 160,000 gallons per day to Gateway) for

the entire sew€r system.3 The defcndant had broad discretion in detennining capacity, but the

defendant was obligatcd to consid* capaaity when it approvcr.l the connection application for

Oateway. As to the plaintiff, the court finds that with the large amount of capacity rernaining,

t In its prior June 26,21t14 dec,ision, this cotut notcd that, as [u ramainlng capacity,

"[t]he record before the corut shows arange of 130,000 gpd to 225,0A0 gpd. At the meeting of
the commission on February 25,2}14,the figure of 177,000 gpd was used as a compromise. In
coqrt on May 27,2014, the comrnission's attomcy conced€d'thst the corffnission would not
object to a figue of 250,000 gpd, Finally, Landmark points ts areduccd usage by thc town and

state facilitics so that the corect figure is b€f\^'een 308,000 gpd and 358,000 gpd." Landmark
Development Group, LLCv.Ilasl Lwne f{ater & frewer Commlssion, supr& $uperior Court,
Docket No, CV-13-6040390-S. More recently, during the commiesion's Oolober 2014 remand
p'rooeeding and rcsolutiun, the comraission applied tho plaintitrs ffgure of 358,000 gallons per

day. (Ammdod Rctum ofRccor4 Exhibit D, Portproceading Exhibits 2,3),

4
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the capacity figuro of 14,434 gallonr pcr day ic cxccssively low. There is an abuse of discretiona

that the Board mrct correct. Although the Board is not required to gftrnt the plaintiffs tlreir

rcquest for 118,000 gallons p€I day, the capacity figure of 74,434 gallons per day is insufficient

in view of the prcsent remaining capacity of at least 200,000 gallons per day, and in view of the

160,000 gallons per day that was approved for Crateway. In reconsidering the allocation of the

sewer capacity, the Board must oomply with applicable sewer statutes, rcguladons and

otdiffncqs' and the Board should take into account the dernands of the plaintiffs' sewer project

and the effect on remaining eapacity. Nevertheless, the Board mustprovide the plaintiffs with

sufficient capacity to further the development of their project, and, as such, the Boud may not

settle on afigrefor capacity that would completcly foreclose the development of tle plaintiffs,

project.

This mafier is remanded to thc Board for a further ruling and is a final decision for

purposes of appeal.

o "When a water pollution control autlrority pcrforms its administative functions, a
reviewing couttns standard of review of the [authority'sJ action is limitcd to whether it was
illegal, arbitrary or in abuse of [its] discrction . . . . Moreover, therc is a sbong presumption of
regularity in the proceedings of a public agency, and we give such agencies broad disoretion in
thc pcrformance of theh adminisfrative duties, provided that no statute or regulation is violaled."
(Citation ornitted; intemal quotation marks omittcd.) Forest Wallt LLC v, Water pollutlon
C ontrol Authorlty, supra, 291 Conn. 285-86.

5
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S{) ORDERED,

/'!/" ]- |

COHN, JTX{
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Landmark Development Group, LLC v' Water and Sewer.'', '-' A'3d '--- (2018)

184 conn,App.3o3

r84 Conn.APP. 3o3
Appellate Court of Connecticut.

I-ANDMARK DEVELOPMENT GROUP, LLC, et al'

WATER AND SE\ TER COMMISSION

OF the TO\AD{ OF EAST LYME

(AC gg8o4), (AC 398o6)
I

Argued April to, zot8

I

Officially released August 21, 2018

Synopsis

Backgroundl Property owners sought judicial review

of a decision ol town's water aud sewer commission

allocating only 14,434 gallons per day in sewer treatment

capacity to owners' housing development. The Superior

Court, Judicial District of Hartford, Cohn, Judge Trial

Referee, 2016 lVL 4497652, sustained owners' appeal

and orclered commission to grant owners' application for

deternrination of sewer treatment capacity. Commission

appealed.

I-Ioldings: The Appellate Court, Bear, J., held that;

trial court properly allowed owners to strpplement record

with evidence of allocation to another apartment complex;

trial court prior ruling regarding factors for allocating

capacity was not law ofthe case; and

trial court properly sustained owners' appeal

Afhrmed.

Attorneys and Latv Firms

Mark S. Zarnarka, with whom, on the brief, was Edrvard

B. O'Connell, New London, for the appellant in AC 39804

(defendant),

Roger F. Reynolds, with whom were John M- Looney, Jr.,

Hartford, and, on the brief, Andrew W. Minikowski, for

the appellants in AC 39806 (intervenors).

Tinrothy S. Hollister, with whom was Beth Bryan Critton,

Hartford, for the appellees in both appeals (plaintiffs).

DiPentirna, C.J., and Alvord and Bear, Js.

Opinion

BEAR, J.

**1 *306 This chapter of the protracted dispute

between the town of East I-yrne (town), and the plaintiffs,

Landnrark Developmeut Group, LLC, and Jarvis of
Cheshire, LLC, involves the plaintiffs'application to the

defendant, I the town's Waler and Sewer Commission

(commission), for a determination of sewer treatment

capacity. The commission appeals from the judgment

of the Superior Court sustaining the plaintiffs' appeal

and ordering the commission to grant the plaintiflfs'

appiication.2 On appeal, the commission argues *307

that the court (1) abused its discretion by allowing the

plaintiffs to submit supplemental evidence to the court,

and (2) improperly concluded that the commission abused

its discretion by allocating to the plaintiffs 14,434 gallons

per day in sewer treatment capacity. We afl-trm the

judgment of the court.

**2 The following facts and procedural history are

relevant to our disposition of this appeal.3 The plaintiffs

own a 236 acre parcel of land in the Oswegatchie Hills area

of the town, on which the plaintiffs sought to construct an

840 unit housing developr.nent. Giving rise to the present

appeal is the plaintiffs' application to the commission

for a determination of sewer treatment capacity, which

the plaintiffs filed on June 1, 2012.In this application,

the plaintiffs requested that 118,000 gallons per day of
the town's sewer treatment capacity be reserved for its
proposed housing development in the Oswegatchie Hills.

In a December,2012 resolution, the commission found

that the plaintiffs had requested a disproportionately

large amount of the town's retnaining sewer treatment

capacity and, therefore, denied the plaintiffs' application.

The plaintiffs appealed the commission's decision to the

Snperior Court, which, on January 16,2014, remanded

the case to the commission for a clarification of its 2012

resolution (first remand). Specifically, the court sought

clarification as to the amount of capacity the commission

was willing to allocate to the plaintiffs and a.lustificatiotl
*308 for that amount. The court also ordered that the

parties report back to court on March 11 ,2014.
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Pursuant to the court's January, 2014 order, the

commission addressed the plaintiffs' application at rts

February, 2014 regular meeting. Follctwing tlte meeting,

the cornrnission allocated to the plaintrffs 13,000 gallons

per day in sewer trealment capacity. The parties appeared

before the court in May, 2014, to resolve, inter alia,

whether the commission's allocation of 13,000 gallons per

day was an abuse of disuretion. On June 23, 2014, the

court sustained the plaintiffs' appeal and remanded the

matter to the commission (rccond romand). In reaching

thir concluston, the court relied on Forest Wallc, LLC
v. Water Pollution Control Authority, 291 Conn. 27 I,

968 A.?d 345 (2009),4 and Dauti Constrttction, LLC
v, IFatcr & Sever Autlrcrity, 125 Conn. ,\pp. 652,

l0 A.3d 84 (2010), cert. denied, 300 Conn. 924, 15

A,3d 629 (201l). 'fho court tound that the commission's

allocation of 13,000 gallon$ pcr day was "rnappropnately

low" for thc following reosons: (1) the reoord did not

indicate a speciftc amount of available capacity before

consideriug tlre plaintiffs' application; (2) the commission

made no finding regarding the area of the plaintiffs'

development versus the land area of the town; (3) the

courmission based its decision on data that was not

current; (4) none of the commission's capacity for possible

future development had been requested since the reserve

tbr tuture developrnent was created in 2004; and (5)

the plaintiffs rcqucstcd only a smnll amount of the

commission's remaining capacity.

*309 At its October 28, 2014 regular meeting, the

commission again consi<lcrEd the plaiutiffs' applicatiol.
On the basis of the factors set out in Forest Walk, LI'C
v. Water Pollution Control Authori4,, suptu,291 Conn. at

295-96,968 A.2d 345 (Forest Walk factors); see footnote

4 of this opinion; the commission derivcd a formuls
to determine what it considered to be an appropriate

$nwer capacity allocation for the plaintiffs, The formula
provided: 358,000 gallons per day o[ available capacity

divided by 5853 total acres of the town, is equal to

X divided by 236 acres owned by the plaintiffs, where

X equals the appropriate capacity to allocate to the

plaintiffs. Application of this formula determined that

14,434 gallons per day of sewer treatment capacity was an

appropriate allocation. The plaintiffs again appealed the

commission's decision to the Superior Court.

**3 On July 6, 2016, the court issued a memorandum of
decision again remanding the matter to the commission

(third romand) In its memorandum of decision, the court

noted the following relevant procedural history: "In the

present action, which was cottttneuced ou November 24,

2014, t'he plaintiffs .. a,sk the oourt to rcview a grant of
capacity of 14,434 gallons per day to the plaintiffs by the

[commission]. On February 19, 2015, the plaintiffs filed

tlreir appeal brief, On March 16,2015,thc [commission] ..,

filed its appeal brref. On March 30' 2015, the plaintifls

file<l a rnotiou for perntission to supplement the record in

an administrative appeal The court heard oral argunent

on April 2,2015, On the same day, the court granted the

plaintiffs'request, but only as to exhibit C, a letter from

Malk S. Zanrarka

"On July n, 2A15, the plaintitt's tiled a motion to
conduct further discovery [iucluding t.he taking of a]

dcpocrtion and to eupplernent the recttrcl. Spciliually,

the plointiifs asked the court for permission io take the

"310 deposition of the [commission's] admlntstrator,

Brarlfurd Kargl, tcgarditrg thc approval of the conncction

application by Gateway (a similarly-situated apartment

complex being developed) where over 160,000 gallons

per day capacity was contemplated, The motion was

granted by the court on Scptcmbcr 8, 2015. The deposition

revealed that aithough Kargl was aware of the Gateway

capacity need .., and had a duty to monitor this need .,.

hc approvod the connection applicotion without making

a capacity determination ... and without further reference

to thc [commission]."

Thereafter, the court stated: "ln light of the supplemental

evidence, the cottrt concludes that there is at least

200,000 gallons per day capacity (358,000 gallons per

day less 160,000 galtons per day to Gateway) for

the entire sewer system. The [commission] had broad

discretion in determining capacity, but the lcommissionl
was obligated to consider capacity when it approved

[Gatewuy's] oonnection application ,.,. As to the plaintiffs,

the sourt finds that with the large amount of capacity

remaining, the capaoity figure of 14,434 gallons per day

is excessively low. 'l'here rs an abuse of discretion that
thc [commrssion] must correct. Although the [commission]
is not required to grant the plaintiffs their roquest for
118,000 gallons per day, the capacity figure of 14,434

gallons per day is insufficient in vicw of thc prcscnt

remaining capacity of at least 200,000 gallons per day,

and in view of the 160,000 gallons per day that was

approved for Gateway. In reconsidering the allocation of
the sewer capacity, the [commission] must comply with

'2iyit,t, aW (i.) z(iits ili,ttr)sorr l:' "tlrtts lrlr r.l;iit;t 1rr ntrL;in;'tl tl S',.i,'tu,', 111'1q;11[ $/1,r1(5;
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applicable sewor statutes, regulations and ordinances,

and the [commission] should take into account the

demands of the piaintiffs' sewer project and the effect

on remaining capacity. Nevertheless, the [commission]
must provide the plaintiffs with sufficient capacity to

further the development oftheir project, and, as such, the

[commission] may *311 not settle on a figure for capacity

that would completeiy foreclose the developmeut of
the plaintiffs' project." (Footnotes omitted.) This appeal

[o]lowed.

I

The first issue that we must resolve is whether thc court

abused its discretion by allowing the plaintiffs to sttbmit

supplemental evidence (Gateway evidence) purstlant to

Genelal Statutes $ 8"8(kX2). I'he commission argues

that the Gateway evidence concerned a sewer conuectiou

pelmit, which does not require a determination of sewer

treatrnerlt capacity and is a matter that the cotnmission

does not handle, rendering the evidence irrelevant and

ululecessary for the ecluitable disposition of tlie appeal.

The abuse of discretion standard governs ottr review ol
a trial court's decision to admit supplernental evidence

under $ 8-8(k). See Pttrslow'v. Zonittg Board o.f Appc'al't'

ll0 Conn. App. 349, 353-54, 954 A.2d 215 (2008).

"When reviewing claims under an abuse of discretion

standard, the unquestioned rule is that great weigirt is

due to the action of the trial court and every reasonable

presr.rmption should be given in favor of its correctuess...'

We will reverse the trial Qourt's ruling only if it could

not reasonably conclude as it did..., Reversal is required

only where an abttse of discretion is manifest or where

injustice appears to have been done,'.. We do not ."
determine whether a conclnsion different from the one

reached could have been reached." (Citations omitted;

internal quotation marks omitted.) ld., at 354, 954 A.Zd

27 5.

**4 Section 8-8(k) provides in relevant part: "The cotlrt

shall review the proceedings of the board and shall allow

any party to introduce evidence in addition to the contents

of the record if .., (2) it appears to the court that additional
testimony is necessary for the equitable disposition of the

appeal," See also *312 CldJbrd v. Planning & Zoning

Conmission,280 Conn, 434,447,908 A.2d 1049 (2006)

("[a]n appeal from an administrative tribunal should

ordinarily be determined upon the record of that tribunal,

and only when that record fails to present the hearing in

a manner suffircient for the determination of the merits of
the appeal, or when some extraordinary reason requires

it, should the court hear evidence" [internal quotation

rnarks omittedl ). " '[A]llowance at trial of additional

evidence under the concept ofevidence "necessary for the

equitable disposition of the appeal," Lrnder t$l 8-8(k)t (2) I,
has generally received a restrictive interpretation to avoid

review of the agency's decision based in part on evidence

not presented to the agsncy itiitially.' " Gevers v. Plaruilng

& Zoning Conmissirsn, g4 Conn. App.478, 489,892 A.2d

979 (2006t.

Here, the Gateway evidence was necessat'y for the

equitable disposition olthe appeal. The Gateway evidence

established that, even though the commission concluded,

alter it applied the Forest LValk factors, that it did not

have srrfficient capacity to grant the plaintiffs'application
for up to I18,000 gallons per day, Gateway had, in eff'ect,

been granted, without application of the Forest Walk

factors, 5 an allocation of approximately 166,000 gallons

per day following the approval of its connection permit,

The Gateway evidence, therefore, was relevant for the

court to be able to determine that the plaintifl's, when

compared to Gateway, had been treated inequitably by

the cornmission. Unlike Gateway, which had been able

to build its development, the plaintiffs, because of the

commission's 14,434 gallon per day allocation, did not

have sufficient capacity to satisfy the estirnated sewage

requirements of their projected 840 unit developrnent,

despite thc existcnce ofadequate *313 available capacity

to grant the plaintiffs'request ofup to I 18,000 gallons per

duy,6

Moreover, the plaintiffs did not havc thc opportunity to

present the Gateway evidence to the commission during

the initial hearing, the first remand, or the second remand.

Our review of the record shows that the events concerning

Gateway occurred in 2014 and 2015, and that the

plaintiffs became aware of the Gateway evidence in 2015.

Therefore, when the plaintiffs filed their motion under

$ 8-8(kX2) in March, 2015, it was their first reasonable

opportunity to bring the Gateway evidence to the court's

and the commission's attention. Accordingly, because the

Gateway evidence could have influenced the commission's

decision regarding the plaintiffs' application, and the

plaintiffs sought to introduce this evidence at the earliest

opportr.rnity, the court did not abuse its discretion by

3hVti$Tl-A'/l O 2018 l-lrornsr;r'r l:teLiters. l.,lo r:lairri io cri5ritii-ti 1..i.{il. Ciovi.;rnttrc.nl 14../'i'llil.
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granting the plaintiffs' motion to sttpplernent the record.

Sae Cliffbrd v. Planuittg & Zotting (lonunissictn, supra,

280 Corrn. at 449,908 A.2d 1049 ("[{o penaliz.e thc

plaintilf for the absence ill the record of docun:ents that

could have affccted thc cornmission's decision on the site

plan applicatiou, when rhe plaintiff had no reasonable

opportunity to bring such doculnents to the attention of
the conrmission, would be sinply *314 unlair and not in

aacordatrcewith basic principles of equiiy";. i

II

**5 The commission's second clainr on appcal iu that l"hc

court improperiy concluded that it abused its discretion

by allocating to the piaintiffs 14,4f4 Salions per riay oi
-,..,^,,., r,.,..,t,,,,,r,t inrra,-irv. liDcr.rtica!lv. ihc collttnilfsior.fvrrr v!!Pqvi !r r rtsvw;;:-F;;J

argucs thnt the court orrod becuuso it dioregofded its

rulinil I'r'nnr a prior rerrra.nd concerning thc application

of the I;orest Walk factors. See footnote 4 of tliis
opinion. The comrnission also argues that the court

errcd by basing its dccision, at lesst irr part, on the

supplemental evidence adrnitl"etl putsuaut to $ B-8(kX2)

and by hoiding that the commission was obligated to

consider the Gateway evidence in reaching its decision otr

the plaintifts' application. Wc address those a.rguments in

tuilr.

*315 A

The commission argnes that the trial conrt's ruling
regarding application of the Forest Walle factors

"coustitutes an interlocutory ruling that should have been

treated as the law of the case in subseqilent proceedings. "
We disagree.

"We consider whether a court correctly applied the law ol
the case doctnne under an abuse of discretion standard.

The law of l.hc ease cloctriue pr uvides that [w]ltere a matter

has previously trccn rulcd upon intetlocutorily, the court

in a subsequent proceeding in the case may treat that

deoisiou as the law ofthe case, ifit is oftire opinion that
the issue was correctly decided, in the absence of som.e new

or overriding circumstance." (Emphasis added; intenral
quotation marks omitted.) Perugini v. Giullatio, 148 Coirn.

App. 861, 879-80, 89 A.3d 358 (2014).

Hele, the court did not abuse its disct'etion by disregarding

llte Forest Wulklaclors in reaching its decision to sustain

thc nluinLi!'li' secotid alrpeal and rcmand thc rnattcr,

for the third time, to the commissintr. [n the cottrt's

Junc 23, 2C14 rernand order, it acknowledged that Iorc.ri

l4tallc, LLC, "indicate[s]" that, "with regard to capacity,

under the substantial evideuce test, the colnmissiott .tttttst

aonsider" the four factors. At the time the court issued its

iune, 2014 reman<i order, however, it was not awai:e of
the Gateway evidence. In light of the Cateway evidence-
which established new or overliding circnmstances-the

cout't properlv exercised its discretion tn drsregarcling the

Fore.rr. ll/ulk factors, srrstaining the plaintiifs' appeal, arrcl

remanding the matter to the commission. I

*?11 0

The comnrission next a.rglles that the cotrrt irrrproperly

concluded that it abused its discretion by allocating

to the plaintiffs 14,434 gallons per day of sewer

capacity. Specifically, the commission argtres that tlie
court impropcrly (1) concluded that it was obligated to

consider lhe Gateway evidence in deciding the plaintiffs'

application, and (2) based its decision, at least in palt, on

the Gateway evidence.

"In consideling an applicatiou for sewer service, a waLer'

nollrrtion cnntrol a.uthrlritv oerfor'ms an adiniiiistrative

function related to ihe exercise of its powers,'.,

When a water poliution control authority perlorms its
administrative functions, a reviewing cotirt's standard of
review of the [authority's] action is limitcd to whether

it was illegal, irrbitrary or in abuse of [its] discretion ...,

Ivloreover, there is a strong pl'esutlrptioll of reguladty

in the proceedings ol a publio agellcy, and we give

such agencies broad discretion in the performance of
their administlative duties, provided that no statute or

rcgulatioit is violatcd...,

"With respect to factual findings, a reviewing coul't is

bound by the substantial evidence ntle, according to

which, [c]onclusions reached by [the authority] must be

upheld by the trial court if they are reasonably supported

by the record, The credibility of the witnesses and the

determination of issues of fact are matters solely rvithin thn

province of the [authority]..., Tlie question is not whether

the trial coult'would have reached the same conclusion,

but whether the record before the [authority] supports the

!1i:511 A.W (i) 120'l {l 'fl,,t,t,o,r,'' Rt:}tit..jr\. filri 1-i:;ji11 lr: r-ifirliTt;ii i,l l.;j. (:irrr-retttttlr:ttt W'..:tlr:r .{
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decision reached.... *317 If a triai court finds that there is

substantial evidcnce to support a [water pollution control

authority's] findings, it cannot substitute its judgment as

to the weight of the evidence for that of the [authority],'.' If
there is conflicting evidence in supporc of the [authority's]
stated rationale, the reviewing conrt ..' cannot sttbstitute

its judgment for that of the [authority].... Tlie [authority's]
decision must be sustaiued if an examination of the record

discloses evidence that supports any one of the reasons

given.... Accordingly, we review the record to ascertain

whether it contains such sttbstantial evidcnce and whetirer

the decision ofthe defendant was rendered in an arbitrary

or discriminatory lashion." (Citations omitted; fbotnote

omitted; internal quotation marks omitted.) Forest Wullc,

LLC v. Water Pollution Control Authoritl', supra, 291

Conn. at 285-87, 968 A.2d 345. We review the cottrt's

decision to determine if, when reviewing the decision of
the administrative agency, it acted unreasonably, illegally,

or in abuse ol its discretion. See Wa.sfi v. Dept. oJ Puhlic

H ealth, 60 Conn. App. 7 7 5, 7 81, 7 61 A.2d 251 (2000), cert.

denied,25.5 Conn. 932,167 A,2d 106 (2001).

**6 On the basis of our previous conclusions in this

opinion-i.e., that the court did not abuse its discretion

by (1) supplementing the lecord with the Gateway

evidence and (2) disregarding Lhe Fore"it Walk factors

-we conclude that the court did not act unreasonably,

illegally, or in abuse of its discretion when it sustained

the plaintiffs' appeal and remanded the matter to the

commission. Because the court properly admitted the

Gateway evidence, it was flee to consider that evidence

in reaching its decision on the plaintiffs' appeal. That

evidence demonstrated that the record, as supplenented,

did not reasonably support the conclusion of the

commission to grant a 14,434 gallon daily allocation.

The evidence in the record as supplemented established

that the cornmission had an available capacity of 358,000

gallons per day, less the 166,000 gallons per day that

was effectively allocated to Gateway. There also was

evidence that an administrator of the commission, Kargl,

was aware of Gateway's capacity need and *318 the

existence of the plaintiffs' then pending appiication'

Kargl, however, approved Gateway's application without
making a determination of the impact of the grant to

Gateway on the plaintiffs' application in light of the

remaining capacity available to the town. On the basis

of this evidence, the coult properly deterrnined that the

commission abused its discretion when it granted to the

plaintiffs only 14,434 gallons per day of its i 18,000 gallons

per day request, despite allowing, without applying the

Forest Walk factors, Gateway's 166,000 galions per day

connection permit application. On the basis of the record

as supplemented, the court, in the exercise of its discretion,

could reasonably conclude that the commission treated

the plaintiffs inequitably and that an injustice had been

done. See Parslov, v . Zoning Board of Apperrls, sttpra, 1 l0

Conn. App. at354,954 4.2.J215.

The judgment is alfirmed.

In this opinion the otherjudges concurred.

AII Citations

--- A.3d ----, 184 Conn.App. 303,2018 WL 3966966

Footnotes
1 On February 20,2015, two entities, Friends of the Oswegatchie Hills Nature Preserve, lnc., and Save the River-Save

the Hills, lnc., submitted a verified petition to intervene, pursuantto General Statutes $ 22a-19, in the appeal between

the ptaintiffs and the commission. ln the petition, the entities argued, inter alia, that the plaintiffs' "application involves

conduct which is reasonably likely to have the effect of unreasonably polluting, impairing, or destroying the public trust

in the air, water and other natural resources of the Staie of Connecticut." The petition highlighted several environmental

considerations and noted that the Superior Court had found previously that the plaintiffs' development posed a risk

of considerable harm io the Oswegatchie Hills. On March 18, 2015, the court granted the petition to intervene. Both

the commission and ihe intervenors have appealed from the court's judgment sustaining the plaintiffs' appeal. The

commission's appeal is assigned docket number AC 39804. The intervenors' appeal is assigned docket number AC

39806. The intervenors did not appear in the proceedings before the commission to determine the sewer treatment

capacity available for the use of the plaintiffs, and did not submit any evidence in support of their claims. Because the

intervenors' claims on appeal essentially are the same as the claims raised by the commission, and rely on the record of

the proceedings before the commission made by the plaintiffs and the commission witnesses, we address both appeals

in a single opinion.
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lnitially, the plaintiffs contended that the judgment of the trial court was not an appealable final judgment, while the

commission argued that it was. At oral argumgnt before this court, the plaintiffs' coun$el conceded that the court's July,

20i 6 decision was an appealable lirral jurJgrrrerrt. We agree and noto that "[a] judgmont of remand ls flnal if it so concludes

the rights of the parties that further proceedings cannot affect them.... A jLrdgment of remand is not final, however, if

it requires [ihe agency to make] further evidentiary deternrinations that are not merely ministerial." (Citations omitted;

internal quotation marks omltted .) Kaufnan v. Zorting Cornntission,232 Conn. 122, 130,653 A.2d 798 (1995)' Here, the

cc'urt's jrrdgntent so concluded the rlghts of the parties lreuuusu it urdu'ud thot the conlmission mrtst grant the plaintiffs'

application.

The dispute between the plaintiffs and ihe town has been ongoing for approxinrately eighteen years. Most of the facts

and procedural history related to the protracted dispute are not relevant to the issues in this appeal.

ln its memorandum of decision, the court noted that Forest Walk, LLC, "indicate[s] the following to the court with regard

to this appeal .... With regarcl to capacity, under the substantial evidence test, the commission must consider [1] the

remaining capacity for ihe entire town, [2] the land area represented by the property versus the available land area in

the town, [3] the safe clesign standards for public sewers, and L4j the percentage of allocation versus the total remaining

capacity." We refer to these as the Foresf Walk faclars,

Gateway, unlike the plaintiffs, did not make an allocation applicaiion prior to constructing its development.

The court found "that with ihe large amouni of capacity rernaining, the capacity figure of '!4,434 gallons per day is

nxcessivoly low. There is an abttse Erf rJi;r.;relk.rri llral lht+ [(';c,nlmissionl must correct. Althouqh tho lcommissionl i6 not

roquiroci to grarri ihe plaintiffs tiraii- i+ilii+si toi" i'j il,r.'J0{J gallons pei" daV, thc r:;rpirt;il'; fiilure u[ 14,43'{ gallons pef dair

isinsufficieniinviewof thepresentremaining capaciy otatleast2A0,000 gallonsperday,arrdirt viewutllre 100,000

gallonE per day that was approved fnr fi6terruay Nevertheless, lhe lcnmm ission] must provlde the plaintiffs with sufflclent

capacity to further the development of their project, and, as such, the [commission] may not settle on a figure for capacity

that would completely foreclose the development of the plaintiffs' project." From this finding, we can infer thai the court

also found that the grant of 14,434 gallons per day foreclosed the plaintiffs from moving forward wiih their development.

Our Suprerrre Court's clecisiotl in C/iffold v. Planning &Zoning Commission, supra, 280 Conn. at 434, 908 A.2d 1049,

informs our resolution of this issue. ln Ctifford, the defendant commission (defendant) approved the proposal.of the

defendant construction company (company) to store dynamite on the company's property. ld,, at 437, 908 A.2d 1049. The

plaintitf, Thomas Clifford, appealed to the trial court, and moved under S 8-8(kX2) to introduce supplemental evidence. ld.,

at437-38,908A,2d 1049.Specifically,Clifforclsoughttointroduceprlorsiteplanapproval$fortlreproporiyati$$u€,which
established, inter alia, that the storage of hazardous and demolition materials on the property was expressly prohibited

altl tlraL beftrre any further developnrerrt could taltc plooo on tho proporty, the company would nood the approvnl of tho

inlands weilands commission. lcl., at 445-40, 90B A.2d 1049. The triai couri denied ihe motion. ld., at 438, 908 A.2d 1049.

Orr appeal, our Supreme Court concluded that the trial court's denial of Glifford's motion undor $ B-B(kX2) was an

abuse of discretion. ld., at 445, 908 A.2d 1049. The court held that the additional evidence was necessary for the

equitable disposition of the appeal for two reasons. ld., at 448,908 A.zd 1049. First, "the evidence that {Cliffordl sought

to introduce consisted of information that, viewed on its face, could well have affected the fdefendant'sl consideration of

[the company's] site plan application if it had been brought to the fdefendant'sl atiention, because the [evidence] revealed

conditlons that the [defendant] itself previously had imposed upon lthe company] ...." ld. Second, the motion under $
S-S(kX2) was Clifford's "first reasonable opportunity to bring to the court's attention the lirnitations otr tlre use of [tlre
company'sl property that may well have affected the approval of the site plan application." ld., at 448-49,908 A.2d '1049.

The coufi expressly staled that part of the Gateway evldence, specifically, the deposition of t(argl, established facts that

made this case distinguishabrle from Forest Walk, LLC,

Ehd of Docurrent e) 2018 Thornson neuters. lilo claim to original U.S. Gove rnmc'nt Works
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Appellate court rules against East Lyme in
sewage capacity case

Published September 06. 2018 7:40PM I Updated September 06. 2018 8:2lPM

By Martha Shanahan

In the latest step of a protrapted legal battle between East Lyme's Water and Sewer Commission

and the developer of a proposed housing development, an appellate court in Hartford has ruled that

the commission must grant the developer more access to the town's sewer system than the

commission wants to give it.

The town's lawyers plan to petition the state Supreme Court to appeal the Aug. 21 ruling, which

affirms a state S Court iudee's I6 order that the commission must reconsider the amount

of sewage oapacity it is willing to grant for a proposed 840-unit residential developrnent adjacent

to the Oswegatchie Hills Nature Preserve along the Niantic River.

Over more than a decade, Landmark Development has sought to develop houses on the 236 aqes

it owns in the Oswegatchie Hills.

The plan has gerierated local opposition, which in recent years has taken the form of a

coalition between Connecticut Fund for the Environment and two local groups arguing that the

development would pollute the Niantic River and degrade wetlands on the property.

Landmark Development and its president, Glenn Russo, also have hit speedbumps before the

town's Water and Sewer Commission, which regulates new connections to the pipes and pumps

that bring sewage fiom East Lyme buildings through Waterford to a sewage treatment plant in

New London.

A deal between East Lyme, Waterford and New London allows each town to send a certain

amount of sewage to the New London sewage treatment plant - 15 percent of the plant's

capacity, or about 1 million gallons a month in East Lyme's case - and limits the towns'ability to

grant permission to build new sewer lines or allow new developments to connect to the existing

ones.

In 2014,the Water and Sewer Commission denied Landmark's request for a guaranteed I 18,000

gallons of sewage capacity per day for the development.

Landmark aepeaiecl that decision in New London Superior Court in20l4,kicking off the five-

year ongoing debate in several courts over the commission's claims that the town's sewage system

can't handle the amount of wastewater that a development the size of the Landmark proposal

would gencrate.



T'he cornmission's members said tliat yoar tbat it could alluw Larndmark to gcnetate ottTy 14,434

gallons per day in sewage for the proposed houses, a fraction of the 1 18,000 gallons pet day

Landmark asked for in 2014.

Landmark's lslarysl-c have argued that the commission granted the developer of a different housing

complex in Easllyrne, Gateway Commons, about 70,000 gallons of sewage capacity per day and

toldbateway.levelopers ihat the town had the capacity to handle about 100,000 additional gallons

per day from the developmerrl, The eornmission's deci-sion to grant that eapaciiy to the Gateway

development shows theiown has "ample" selage capacity for the Oswegatchie Hills proposal,

they said.

Hartford Superior Court Judge Henry S. Cohn said in his 2016 ruling that 14,434 gallons per day

i.s "excessively low" in light of the allooation to Gateway, and remanried the issue to the

commission,

'l'own lawyers say the Gateway development's sewer capacity has no bearing on the Landrnark

ulue, bociruge Gtitci,,,uy Conrnrclns ili ncur $nc of thg tol,llt's cxistiug sc;wci'iiiics atrti was iulativcly

"ur1, 
1o connect to the system, g'hereas T.,anrlmnrlr's propnsnl rvnrtlrl rnqttirc thc cnnstntctian af a

new line.

The two developrnent projects are "like apples and oranges," said East Lyme First Selectman Mark

Nickerson, who is also the chainnan of the Water and Sewer Cornmission as directed by the

tr-rwrl's uhiller. "Thel'c's a tliffercnce between a connection and an extension," he said.

The appeals court disrnissed that argument last rnonth.

',Altirough the conuuissitxl oonoluded that it did not have sufficient capacity to erant the plaintiffls

application for up to 1 18,000 gallons per day, (Gateway) had effectively bccn grontcd an

ailocation of approximately i66,000 gallons per day," the court wrote in its ruiing'

"At the end of the clay that's not a valid argurnent," said Tirnothy Hollister, an attomey with the

Flartford iaw firm Shipman & Goodman representing Landmark in the case. "The Water and

Sewsr Commission... detennined tirat the town as a whoie has so tnuch capaciiy ihat ihey can

grarit 166,000 gallons to Gateway ... but they have fought Landmark tooth and naii on ertery gaiion

of our request."

Nickerson said he is confident in the town's appeal'

The commission should have the ability to oversee tnanagemetrt of its sewage systerns without

court interforence, he said.

He adclecl that the extension of the se\ /el: lines to the Oswegatchie Hills would constitute an

unsuitabie use of the town's increasingly limited capacity for adding new inputs to the sewer



system and would eat up sewage capacity the town is saving for other neighborhoods where the

houses still use septic sYstems.

The Department of Energy and Environmental Protection has put pressure on the town to expand

sewer capacity to those neighborhoods to alleviate pressure on aging septic systems, which takes

priority over development ptoposals like the Landnrark plan, Nickerson said.

"If we had unlimited capacity and unlimited funds, we would give out all sorts of capacity," he

said.

m. sh anahanGDth edav. corn
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COUNSELORS AT LAW

Timothy S. Hollister
Phone: (860) 251-5601
Fax: (860) 251-5318
thollister@goodwin.com

VIA PDF TO ATTORNEY ZAMARKA

Mr. Mark Nickerson, Chair,
and Commission Members

Water and Sewer Commission
Town of East Lyme
108 Pennsylvania Avenue
P. O. Box 519
Niantic, CT 06357-0519

September 17,2018

Mr. Bradford C, Kargl
Municipal Utility Engineer
Water and Sewer Utilities
To\ rn of East Lyme
I 08 Pennsylvania Avenue
P. O. Box 519
Niantic, CT 06357-0519

Landmark Development Group, LLC, et al. v, East Lyme Water and Sevver

Commission

Dear Chair Nickerson, Commission Members, and Mr. Kargl

It has come to our attention that the Commission will be meeting in executive session on
September 18,2018 to consider Landmark's sewer capacity allocation application, and will
conduct its regular meeting on September25,2018.

The purpose of this letter is to request that the Commission, at its next regular meeting,
approve an allocation of sewer capacity to Landmark of 1 18,000 gpd, until such time as the

parties obtain a final and unappealable decision regarding Landmark's sewer capacity
application,

At this time, a trial court judgment, affirmed by the Appellate Court, requires the
Commission to grant Landmark "sufficient capacity to further the development of [Landmark's]
project," and "may not settle on a figure for capacity that would completely foreclose the
development of flandmark's] project." Moreover, in its court filings, the Commission has

conceded that it ryrgst grant Landmark's application.

698r88r

Re:
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Sei'rtenrher 17, 701 8

Paee 2

Landmark has a right to ensure that the 'fown of East Lyme does not undercui
Landmark's judgrnent by allocating sewer capacity to others, especially those whose applications
or administrative requests were filed aftet 2012, Meanwhile, Landmark has become aware of
applicatic'ns made to Mr. Kargi or the Cornrnission that r.viil require sev*'er aiiocations or
commitments. 'fhe Town cannot defbat Landmark's rights to sewer capacity by allocating
capacity to others, or at some fiture time deny Landmark's application due to third-party
allocations that ucculred while Landmark's court oase was penrling. T,andmark is prepared to
seelq s coud ordcr to cnfbrcc its rights, but hopes that thc Conutission wiil at leasl reuugnize
Landmark's right to an interim protection of its po.sition. as well as avoid J.own expense of
opposition to this request.

We recluest an ans\,vcr tr: this request no later than the Conrrrrission's regrtial tneeting of
SepterrrbeL '25,'}tJi 8, wi,;h impiementation subject to counsel drafting zi mutually acceptablc
resoluLitlrt.

Thank you for yottr atienticn.

Very trrtly yolirsl

6/M,L
Timothy S. Hollister

TSH:ekf

e' Mark S. Zarnarl<a, Esq. (.,v/ att.)
Glenn Russo (w/ att.)



EAST L"YME wA.TFFt S{ SHWER COMMISSXCIFI
R"H6[,ILAR. ffi E trT'gfi{6

TI$ESmB-Y, SEFTEMBER ?5th, ?GS.ffi,

Mlt'${.nTE$

The East Lyme Water & Sewer Commission held a Regular Mee![9 on Tuesday, September 25,2018,

at the Eastlyme Town Hall, 108 Pennsylvanie Avenue, Niantic, CT. Ac'ting Chairman Seery called lhe

Regular Meeting to order at 7 PM.

PRESENT: Kevin Seery, Acting Choirmon, Dow Bond, Steve Di6iovcnno, Dove

Jocques, Dcve MurphY, Joe Mingo, CorolRussell, Roger Spencer,

Dare Zollar

ALSO PRESENT: Joe Brogow, Public Works Director
Brod Kargl, A/tunicipol Utility Engineer
Attorney Edword O'Connell, Town Counsel

Attorney Msrk Zomorkc, Town Counsel

Anno Johnson, Finonce Diractor

ABSENTT Mork Nickerson, Choirmqn

{, Gall to Order / Pledge of Allegiance
Acting Chairman Seery Calbd the Regutar Meeting of the East Lyme Water & Sewer Commission to

order at 7 PM and led the assembly in the Pledge of Allegiance,

2. Approvel of Minutes
' Redular Meeting Minutes - August 28,2018
Mr. Se6ry called for i motion or any discussion or correclions to lha Regular Meeling Minutes of Augusl

28,2018.

'*MOTION (1)
Mr. DiGiovinna moved to approve the Regular Meeting Mlnutes of Auguet 28,2018 as
prusented.
Mr. Murphy seconded the motion.
Vote: 7- 0- 2. Motion Passed.
Abstained: Mr. Seery, Mr, Jacques

. Specirl Meeting Minutes - Soptember 18' 2018
Mr. Sbery called for-a motion or any discussion or conections to the Special Meeting Minules of

September 18,2018.

Mr. Seery asked that he be added to those in attendance on Page 1.

.*MOT|ON (2)
Mr. DiGiovinna moved to approve the Special Meeting Minutes of September 18, 2018 as

amended.
Mr. Murphy seconded the motion.
Vote: 8-0- 1. Motion Pasted.
Abgtained: Mr. Zoller FILED

(Y)t*3. Delegations
Mr, Seery called for delegations.

c
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Mr. & Mrc. Libby of 341 Boston Posl Road approached the podium asklng lo ba heard regarding lheir
billing iaeue.

r*MoTloN (3)
ft4i. tt4lngo m6ved to rdd to the egondr under ltem 4. - Billing Adiuatmentt - 3{t Borlon Poct
Roed.
Mr. DlGlovrnnr rconded the motlon.
Vote: 0-0 -0. Motion Paered.

There were no &legalions.

1. Bllllng AdJurtmentr
, 3ll Bocton PoctRoed
Mr. Kargl noted that thie is not an adjustment that needed approva! by the Commiseion as it wes done

bt th; sienderd '1 in 10' formula. lt waa adiusted accordingly-and does not and ie not propoeed to brjng

it back to what s normal bill uould be. lt shlres the burden of lhe excess thal was caused by the leak.

He expleined the pmccss noting that thoy had looked at the {tttay billing and the two previous May

billlngs.

Mr. Mingo asked if lhere wss any connection from the meler panel to the clectric panel.

Mr. Ubby caid lhat as far ac he knows there is none.
fvtr. Xardt said that the leak was in the service line from the curb etop to the house; thara is a mator pit'

Mr. Bond commonted that wes how it wes captured. Ha asked if tha pipe war plastic'

Mr. Libby said thal it was plastic.

Mr. Mingo esksd Attomey O'Gonnell if thera wero eny legel remedics.
AtOmeiO'Conncll said illat that they havc adopted a policy that sevos a lot of the Commlssions' tlme

by haviitg Btefi eddress lhe iesues. They would have to change the pollcy.

Mr. DlGlovenna aeked lf the pollcy is on-lino fot people to see.
Mr. Kargl rald yes.
Mr. DiGiovanna aeked if eveMhlng wae laid out and folloned.
Mr. Bragar end Mr. Karglsaid yes,

Me. Seery askcd ls there was a motion here -
Hearlng none -
Hc said that the Commission will let the decision of Staff stand.

5. Approvel of Billc - fmm Attachment B
Mr. Seery callsd for a motion on ths Well 1A/6 Trestmenl Project billc'
*MOTION ('tl
Mr. Zoller rir6veO to rpprovo p.ymeni of the following l lcll lArB Treetmant Proiect bill: Tighe &
Bond,lnv. fi!81890252-253 in the amount of $10,710.24.
Mr. DlGlownne recondcd thr motion.
Vote: 9-0 - 0. Motion patred"

..MOT|ON (5)
Mr. Zollcr rir6veO to approve peyment of the folloring Well lA16 Trratrnent PrQect bill: Robinron
& Colc,lnv. il6026t809|n the emount of 00,100'00.
Mr. DiGlovrnna reconded the nrotion,
Vots: 9-0 -0. Motion pasred.

Mr. Seery called for I motion on the Pattagansetl Bridge Water Maln Relocatlon blll.
*MOTION (61

Mr. Zoller moved to epprovc pryment of the followlng Pattoghnsott Brldgc Wetor Main
Relocrtlon blll: Lenerd Englneerlng, lnc., il87728|n the amount of $500.00.
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Mr. DiGiovanna seconded the motion.
Vote: 9 -0 - 0. Motion Passed.

6. Finance Director Report
Ms, Johnson said that they had her report. She noted that the sewer balance increases as the debt has

been paid and that it would continue to do so.

7. Gonsideration and Possible Adoption of lnterim Sewer Gapacity Measurcs
Mr. Seery asked Counselto explain this,
Attorney Zamarka recapped the Landmark Development Grgyp, LLC and Jarvis of Cheshire, known as

the Applicant from June of 2012 where they requested 118,000 gallons per day ('gpd) of sewage

Oispo'sh capacity. Public Hearings were held. The gpd that the Commission allotted (14,434) were

apiealed and thb Judge remanded it back to the Commission to re-work the figures, They were re-

wdrked and Landmarft again appealed. ln April 2015 the court allowed Landmark to conduct'discovery'
regarding Gateway. tn ZOtO the'sourt ruled that they would have to grant more lhgn the original number

tnit tney-nad comb up with using Forest Walk fac-tors but less then what was otiginally requested. We
contencied that the cdurt ened in allowing discovery, ln April 2018 briefs were filed and in August 2018

the Appellate Court upheld the Judge's decision. One of our issues has been that the trial and appellale

courti equate capacity with a permit for capacity which is inconect. On September 5, 2018 we filod for
re-certifiiation to the Supreme Court conlending that the court improperly held 'capacity and a permit

for capaci$' as same.

They are here tonight as they know that lhore will be an expansion to Gateway (Phase ll) and a Costco.
Theiefore to grant 

-Gateway i conneclion without a ruling on capacity would fly in the face of the courts.

They also reclntly received a letter from Attorney Hollister (copy attached) seeking the 1 18,000 gpd

that they requested until a decision is reached'

Attorney Zamarka said that on Page 5 of the lrial court opinion that they said that 1!,43! gpd is

insufficient but 1 18,000 gpd does not havo to be granted. Taking this all into consideration, Gateway
Phase ll or any subsiantiil developmenl cannot be granted administratively. They are therefore
recommendini tnat a procadure for a nerlain amount units and/or gpd roquire a connoction permil' The

Commission will have to come up with a figure above which they would decide, This would be an

interim procedure - only for the purposes of the Landmark appeal time frame, This also sefeguards the

'not less than 14,000 gpd up to 118,000 gpd' until such case is decided.

The following was read and moved:
*MOTION (7)
Mr. DlGlovinna moved the following Resolution regarding lnterim Sewer Connection Procedure:
WHEREAS, on June '/ ,2012, Landmark Development Group, LLC and Jarvis of Cheshire
(,,Applioani',) filed with the Eaat Lyme Water and Sewer Gommigslon ("Commission"), acting at
itre-dast Lyme Water Pollution Control Authority, an applicatig! l'nursgnt to S7-246a(l) of the
General Siatutes, seeking confirmation of the availability of 237,090 gallons per day of sewage
dispocal capacity in the fown's sewer system to serve Landmark Development's propo*ed
rssidential development adjecent to Caulkins road"; and

WHEREAS, at the public hearing on the application held on August 21,2012, Landmark
amendsd iis applliatlon to requlst avrllabllity of 118,000 gallons per day of rewage dlsposal
capacity in the iown of East Lyme's ("Townf') gewer system; and

WHEREAS, the Commission hetd three public hearings on the application and listened to hourc
of testimoiy during those hearings. Numeroue exhibits were submitted by Llndmark, tho
Commission, and lhdividualr for consideretion during the hearing proceEs. ln making its
decision the Gommission is considering and taking into account all of the testimony and
exhibits submitted at the thrce hearings; and
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WHEREAS, the Gommisrion hes wide dircretion iri connection with the decirion lo cupply
Ecwor tenrlcc to prrticulrr propertic; rnd

WHEREAS, thr Commisrlon found thrt ar of Lendmark'l eppllcetlon in 2012, the Town hed

brtwcen tiO,0O0 rnd 225,000 grllonr per dey of rumrining 3ewrge trcatment crpnclty; and

WHEREAS, Landmark eppealed the Commirion'l cepeclty allo9cetlong to tfre Gonnecticut
Superlor Gourt; and

WHEREAS, Thc lrlew Britain Superior Court (Cohn, J.t (the lTrial Gourf') rllorved Lendmerft to
conduct diicovtry rcgerding r icunr connettion peririlt for r dlllersnt develognent prcfect'

known rr ,Gatcwiy,'tnd rl-lowed Lendmart to rupplement the mcord on appeelwlth
documents relstad to the Gsieuny connection rppllcatlon; and

WHEREAS, ON July 6, 2016, tho Trhl Gourt lmued a Mrmonndum of Deciglon holding ln part

thet:
1. The Gomnrirsion o, . . ir not rcquircd to gnnt the pleintiffr their requcrt for 118,000

grllonr pcr dry. .."
e. itre Commirclop ". . . muct prcvldc th. plrlnllfir wlti rufricient crpecity to further

devetopment of tfielr prcleci, and . . . miy not rettle on e figum thrt would complebly
fortclore the drvolopment ol the plelntlffe' prolec{"'

3. Thc Co6mlglon .t. . , war obligetrd to consider cepaofi whon it epprovod thr conncctlon
rppllortlon for Gltewly."

WHEREAS, thc Commlrelon appealcd the Memorandum of Declrlon to thl Gonnccticut
Appellrte Gourt; and

WHEREAS, on Auguet 21,2018,the Appellate Court isgued its decision ("Decision'J o_n tle
Commlseion,r appieel, wtrfn upheld thb fmt Gourt Memorandum of Declslon, and hcld thai the
Comml$lon lr niulrud to prform I rewer cepeclty enrlyrlo whcn oontidcring rppllcntlonr to
connect to the Eart Lyme iewer ryetem; and

WHEREAS, thr Conmlolon dlngnrr wlth the Declrlon and hrs flled a petition for ccrtlficrtion
to the Connectlcut Supnme Court' whlch lr cumntly Pendlng; and

WHEREAS, by a lrttor drted September 17,2018, Lrndmark rcquerted thet-the-Commicelon
ipprovc rn eftocatlon for ib fuli 1t0,000 gpd lcwer capacity ttquett, pendlng final reeolution of
Itr appeal; and

WHEREAS, nelther the Trial Court nor the Appellah Court held that Lendmrrk was entitled to
the full amount of ltt capecity reguett, rnd ih"e prooccdingr arc dayed until thc Supnme Court
actt on the Commlrlon'r prtltton for certiflcrtion. ltVlrllr rcrervlng all of hs rightr c.t forth
during the eppeal plocen,'the Commirion neverthelers does not want b ignorc the Trirl Court
and Appollaio Coulrt holdlnge that rrqulre a lcwsr crpacity enalycir be done ln confunctlon wlth
a tewer eonnectlon pcrmit rppllcatlon"

BE lT THEREFORE RESOLVED, that ilre Erst Lyme Water end Sewcr Commlrrlon, actlng ac thc
Town's Water Pollution conlrol Authorlty, henby enrcts the followlng lntorlm procedum:

1. An rppllcatlon to eonnect to the Eatt Lyme tewer system for a prcJect that either (a)
mqubitr e conneatlon for more than 

- 

reddential unltr or (b) requireu morg than

deterrnlnttlon d serrtrer cepaclty punulnt to Genenl Stetutar 57-246e;
2, Sald appllcetlon for detonilinrtloh of rewer caprclty rhall be rubmlttod wither prior to or

oontempolrneoutly with e levYlr connectlon appllcatlon;
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3" An appllcetion to connect to the Ea*t Lyme caw€r system may not bc grantad if the
comniiscion determine$ that lhere ie not adequaie sewer cepacity for the propored um of
land.

BE lT FURT}IER RESOLVED that the sbow procedure does not reflect official policyor
procedurc of the Commiocion of the Town sf East Lyme. Rather, it ie adopted on an lnterim
batb only ln dlrect rrrponEe to the Appellato Goutt DeEition, and ehall bo llpllce only during
the pond6ncy of the L,nndmark sewer capacity appeal process. !n erycfiltg this interim
proiedurc,lhe commiarion doer not agree with the holdingr of the Trial Court Memomndum of
beclllon or the Appellate Court Docislon. Any findings mada pureuant to thig interim procodure
(i.e. available geuro,r cepacity, etc.| rhrll be for the purpoees_of thrt sorver capacity application
inly, and rhall not be adopted, incorporated or made part of the record in the pending
Landmark sewsr aPPeel.
Mr. MurFhy eeconded the motion,

Mr. Mingo ssid that he would be agreeable to moving to give a caveat wlth more gpd and a two year

developmenttime
Attomey Zamarka eaid that would be out of scope of this as they are beyond that poinl now.
Mr. Sedry ssked Mr. Kargl how meny unilg or gpd he would suggesl for anyone apply.ing.
Mr. Kargi said thai he woulO suggest nol more thqn 20 residential units or oxcooding 5,000 gpd,

Aftomey O'Gonnell.said that this is only pertaining to this interim procedure'

Mr, Bond said for clerification and understanding that it would mean that anyono rrdto exceeds 20

regidsntial units and/or exceeds 5,000 gpd must come before the Commission for capaclty^

Attomey Zamerka said that was conect.
The commissioners were in agreement wiih the figures'

Mr. DlGlovanna moved to amend the following eection of the ITIOTION (7) to nad:
1. An rpplication to connect to the Ensi Lyme serr/Gr eyotem for a project that either {a} requeatB

a connsction for more fhan @ rsrldentlal unlte or tb) requircr more lhan 51000 gallonr per dny
of aewage tnrfrnent crpacity, shall elso raquirn an appllcation for determlnation of sewer
capacity purcuant to Genersl Statutas $7-24E4;
Mi. Murphy seconded the amended sectlon of MOTION (7).
Vots on Motion (71with amended sectlon: I - 0 - 0. Motion peeeed'

8. Watcr & Sewer Openating Budget Status Reportr
Mr. Bragaur said that il was slill early in lho new fiscal yaar.

9. Sewer Proiect Updatea
Mr. Kargl said that he did not have anything new here, He has the Wsston & Sampson final billing to

review.
Mr. Murphy asksd if they are still puruuing vsndor delay isSues and compensation.
Mr. Kargl said that he hes not had a chance lo review lhe final bill yet to see if it is there,

10. Water Project Updatee
. Well 1A and 6 Treatment Plant Modlficationc and Upgradel
Mr. Kergl said that the design is completo and they saw the flnal invoices lhis evening. He is in the
process of completing with the State to start paying on lhe loan. lt came in significantly under.

Ms. Russell asked if thera was any reseerch on revsrse ogmosie.
Mr. Kargl said yes; noting that they would still have to do what they are doing here. lt would ba e lot

more exponsivs * by approximately $10M.
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12. Chainmn'r Report
Mr. Seory reported that Gary Orefice, e former State Representatlve hed paseed on Sunday

The Biks n' BBQ evenl ai the Smith Hanig House is this weekend.
The Oyster Fesl lo banelit Mirscle League will be held on October 6, 2018.

13. Amigtant tltlllty Engineer Update
Mr. Bragaw said thai he iJ trying to get inlerviews set up for the third week in Octobsr' He noted that Mr

DiGiovanna would be on the panel,

14, Sirlf Updelcr
r. WrtrrDrpatfitrnt Monthly Roport

Mr. Murphy asked if we ere far behind taking bEck water from Nerry London'
Mr. t<aritieicl yes, wc are trehind ag il has 6cen a wst scagon. I la added lhat we can use lho wator for

flushing thc north snd of Town.

. Routc'158 Valve Replecement
Mr. l6rgl roostlod that hehad aeked for $53,000 to rcplrce the broken valvs. The nexl dey they found

lhat gor;e ietephone benks ren ovor the valvo end thiy were able to lind someone who could repalr the
velvc ln place, lt all ceme together well and they were able in the end to aave some $15,000 between
parto and labor.

ll, Gonrrpondence Log
There were no comments.

b. galer Department Monthly Rcport
There were no cornmenls.

15. Future Agenda ltemt
Ms. Russell said that she had asked about a discussion on the waler quali$ report and that she hacl

spoken with Mr. Ksrgl durlng thc summer about contemlnants by well.
Mr. Seery said that poesibly they could discuss it in November.

16. ADJOURNMENT
Mr. $eery called for a motion to adjoum.

*MOTION (8)
Mr. Spencer inoved to e{Joum thie Reguler Meeting of the East Lyme Water & Sewer
Comrnlsslon at 8:09 PM,
Mr. DiGiovrnna caconded the motlon.
Vote: 0- 0-0. Motlon paocd.

Respactfully subnrifted,

Koren Ztnitruk,
Recording Secnefoty
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RESOLUTION REGARDING INTERIM SEWER CONNECTION PROCEDURE

SEPTEMBER 25, 2018

WHEREAS, on June 1,2012, Landmark Development Group, LLC and Jarvis of
Cheshire ("Applicant") filed with the East Lyme Water and Sewer Commission
("Commission"), acting as the East Lyme Water Pollution ControlAuthority, an
application "pursuant to $7-246a(1) of the General Statutes, seeking confirmation of the
availability of 237,090 gallons per day of sewage disposal capacity in the Town's sewer
system to serve Landmark Development's proposed residential development adjacent
to Caulkins Road"; and

WHEREAS, at the public hearing on the application held on August 24,2A12, Landmark
amended its application to request availability of 118,000 gallons per day of sewage
disposal capacity in the Town of East Lyme's ("Town")sewer system; and

WHEREAS, the Commission held three public hearings on the application and listened
to hours of testirnony during those hearings. Numerous exhibits were submitted by
Landmark, lhe Commission, and individuals for consideration during the hearing
process. ln rnaking its decision the Commission is considering and taking into account
all of the testimony and exhibits submitted at the three hearings; and

WHEREAS, the Commission has wide discretion in connection with the decision to

supply sewer service to particular properties; and

WHEREAS, tho Commission found that as of l.-andmark's application in 2A12, the Town
had between 130,000 and 225,000 gallons per day of remaining sewage treatment
capacity; and

WHEREAS, Landmark appealed the Commission's capacity al{ocations to the
Connecticut Superior Court; and

WHEREAS, lhe New Britain Superior Court (Cohn, J.)(the "Trial Court") allowed
Landmark to conduct discovery regarding a sewer conneciion permit for a different

development project, known as "Gateway," and allowed Landmark to supplement the
record on appeal with documents related to the Gateway connection application; and

WHEREAS, on July 6,2016, the Trial Court issued a Memorandum of Decision holding
in part that:

1. The Commission "... is not required to grant the plaintiffs their request for
'1 18,000 gallons Per daY ..."

Z. The Comrnission "... must provide the plaintiffs with sufficient capacity to
further development of their project, and ... may not settle on a figure that
would completely foreclose the development of the plaintiffs' project."
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3. The Commission "... was obligated to consider capacity when it approved the
r:onnectlon application for Gateway."

WHEREA$, the Ccnirnission appealed the Memorandum of Decision to the Csnnecticut
Appellate Court; and

WHEREAS, on August 21, 2018, the Appellate Court issued its decision ("Decision") on
the Conrmission's appeal, which upheld the Trial Court Memorandum of Decision, and
held that the Commission is required to perform a sewer capacity analysis when
corrsiderirrg applications to connect to the Hast Lyme sewer system; and

WHEREAS, tho Commicsion disagrees with the Decisiotrurrd lrars filed a petltlon for
certification to the Connecticut Supreme Court, which is currently pending; and

WHEREAS, by a letter dated September 17 ,2A18, Landmark requested that the
Commission approve an allocation for its full 1 18,000 gpd sewer capacity request,
panding final rcsolution of its appeal; untl

WI"IEREAS, neither tlre Trial Court nor the Appellate Court held that Landmark was
entitled to the full amount ot rts capacity request, and the proceedings are stayed unti!
the Supreme Court acts on the Commission's petition for certificaiion. While reserving
all of ite rights set forth during tlre appeal prucess, the Comml$$lon nevertheless does
not want to ignore the Trial Cnrrri anc! Appellate Court holdings that require a gcwer
capacity analysis be done irr conjunction with a sewer connection permit application.

BE lT THEREFORE RESOLVED, that the East Lyme Water and Sewer Commission,
acting as the Town's Water Pollution Cq;nirol Auihority, hereby enacts the following
interim procedure:

1. An application to connect to the East Lyme sewer system for a project that
either (a) r"equests a connection for more than F 3 residential units or (b)
requires more than fK gallons per day of sewage treatment capacity, shall
also require an application for determination of sewer capacity pursuant to
General Statutes $7-246a;

2. Said application for determination of sewer capacity shall be submitted either
prior to or contemporaneously with a sewer connection application;

3. Arr application to connect to the East Lyme sewer system may not be granted
if the Con'nrrission determlnes that there is not adequate sewer capacity for
the proposed use of land.

2100-r9+t{0 I I



BE lT FURTHER RESOLVED that the above procedure does not reflect otficial policy or
procedure of the Commission or the Town of East Lyme. Rather, it is adopted on an

interim basis only in direct response to the Appellate Court Decision, and shall be in
place only during the pendency of the Landmark sewer capacity appeal process. ln

enacting this interim procedure, the Commission does not agree with the holdings of the
Trial Court Memorandum of Decision or the Appellate Court Decision. Any flndings
made pursuant to this interim procedure (i,e. available sewer capacity, etc.) shall be for
the purposes of that sewer capacity application only, and shall not be adopted,
incorporated or made part of the record in the pending Landmark sewer appeal.

Jitr0i,).u10 I i
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330 Conn. 937

33o Conn. 937
Supreme Court of Connecticut.

LANDMARK DE\TLOPMENT GROUP, LLC, et ai

WATER AND SE14IER COMMISSION

oF the TOWN OF LAST LYME

Decided October 31, 2o18

Attorneys and l,arv Firms

Mark S. Zarnarka, in srrpport nf the petition.

Timothy S. Hollister, in opposition.

Opinion
*1 The defendant's petition for certiftcation to appeal

from the Appellate Court, 184 Conn. App. 103 (AC

39804), is denied,

D'ALjRIA, J., did not participate in the consideration ofl

or decision on this petition.

All Citations

Slip Copy, 330 Conn.937,2018 WL 5925181 (Table)

End of Document €:2C jB Thonrson Rer-rlers. lrlo ciaim t.r original U.S. Government trlorks.
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Timothy S. Hollister
Phone: (860)25l-5601
Fax: (860) 25r-5318
thollister@goodwin.com

VIA HAND DELIVERY

Mr. Mark Nickerson, Chair,
and Commission Members

Water and Sewer Commission
Town of East [,yme
1 08 Pennsylvania Avenue
P. O. Box 519
Niantic, CT 06357-05i9

L/.h

COUNSELORS AT LAW

November 13,2018

Mr. Bradford C. Kargl
Municipal Utility Engineer
Water and Sewer Utilities
Town of East Lyme
108 Pennsylvania Avenue
P, O, Box 519
Niantic, CT 06357-0519

Re: t,andmark DgvsloFment snd Ag)licatig.4 q[Gatewpv @nunercial LLC for Sewer

Allocation for Costco Store

Dear Chair Nickerson, Commission Members, and Mr. Kargl:

As you know, w€ represent Landmark Development Group LLC and Jarvis of Cheshire

LLC ("Landmark"). Landmark has a legal and property right interest in the Costco application

because Landmark now has a final court order directing the Commission to allocate sewer

capacity to Landmark's proposed residential development on its property adjacent to the "Golden
Spur" residential area; and because the Connecticut Appellate Court's August 2018 opinion

specifically referenced the sewer capacity allocated to Gateway as an encroachment on

Landmark's rights. Thus Landmark has a legally protected interest in this Costco application,

Landmark's riglrts, which stem from a 201 2 application, need to be recognized and given priority
over any later-Jiled sewer capacity application, such as Costco's.

The courts have now confirmed that this Commission violated Landmark's rights by first
denying that Landmark's property was not in the town's sewer district; then asserting that sewer

wal unavailable; then denying any sewer capacity, claiming it was already allocated to others;

then allocating 13,000 GPD; then allocating 14,434 GPD; and then granting capacity it told the

1145448 ,?+sd woJ ?il t t lto
ONE CONSTITUTION PLAZA
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Court it did not have to Gateway. In issuing these rulings, the courts have rejeoted this

Commission's assertions of limited capacity, and have directed that this Cornmission must be

transparent and accurate in calculating available capacity; may not use sewers to conffol land

use; and must grant Landmark what it needs to proceed with its land use applications ' Wat
Landmark needs will be determined by the land use permit process, not by this Commission.

In response to the court rulings, East Lyme offioials have been quoted as saying that

"a judge can't force us" to give Landmark sewer access. Such a statement, if enforced by this

Commission, will constitute contempt of coutt.

Therefore, in considering and before acting on the Costco application, this Commission

must do the followihg:

l. 6rant Landmark'120l2 application by allocatinE 100.000 GPD.

eonditioned upgn Landmark receiving Frcliminary Site Pbl ryproval for ib proposod rcsidenlial

deJelopnrent. At this time, Landmark is willing to reduce its capacity allocation application

from t t8,000 GPD to 100,000 GPD, in an effort to resolve the matter, It is important to

recognize that this is a maximum thatwill likely be reduced by the land use permit process. This

Commission must grant Landmark's application conditionally and allow the land use permitting

prooess to determine what portion of the allocation will actually be used. Moreover, another

public hearing on Landmark's application is unnecessary, because the Commission's obligation

is clear,

2. Recapture. and_rqgard ss availabjc for to,wn USg,. the caEaDitv resgrved to

Ftate that willneyer be used. At this time, although the Town has ample capacity to grant

tandmark's application, the Town needs to request that the State of Connecticut to release the

capacity, contracted for in 1990, that has never been used and will never be used. Several

hundred thousand GPD reserved for state facilities plainly will never be used. The Town has a

legal obligation to request the State to release this capacity; the 1990 contractual reservation is

now factually and Iegally unsupportable. In a rec€nt, similar case, the New Jersey Supreme

Court held that a town's refusal to recapture contracted but never-to-be-used capacity was an

illegal sewer system management practice. See 388 Route 22 Readington Realty Holdings, LLC
v. Township of Readington,22l N.J. 318, 113 A.3d 744 (2015) (copy enclosed). This recapture

requirement may also apply to other overstated, unused allocations such as the Point O'Woods

allocation.

In summary, this Commission, in considering the Costco application, must atthis time

conditionally grant Landmark 100,000 GPD of sewer disoharge capacity" and protect this grant
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against other applications filed after 2012. This allocation should be sei aside and prese,*v'ed

untii such time as Landmark obtains Preliminary Site Plan approval of its cievelopment plan, at

which time rhe eommission will approve the actuai amount to he used.

Very iruly yours,

ftr&t*
Tiruothy S. HullisteL

TSli:e,kf
t-,rrrrlnsitre

e. I\4ark S. Zamarlr-s, Esel. (lv/ cnc.)
Landrnark Development Group LLC (wi enc.)



388 Route 22 Readington Realty Holdinge, LLC v, Township o1,,,,221 N.J. 318 (2015)

fi3;A.34.7-44--

221N.J.318
Supreme Court of NewJerseY.

388 ROUTE 22 READINGTON REALTY

HOLDINGS, Ll,C, Plaintiff-APPellant,

TOWNSHIP OF READINGTON, TownshiP

Committee of the Township of Readington,

SewelAdvisory Committee of the Township of

Readington, Bellemead Development Corporation,

Readington Commons, LLC, C. DelVecchio, S,

Carbone, A. Carbone, Rolf Ackerman' Valley

National Bank, Ryland Developers, LLC' Lot 3

Development, LLC, Fallone Properties, LLC, URB-

FI Development Corp., Fallonc at Spring Meadow,

LLC Country Classics Legacy Readin$on, and

Winfi eld Management, Defendants-Respondents,

and

Merck Sharp & Dohme Corp.,f lkla Merck

& Co., Inc., Defendant-ResPondent,

and

Ramyz Tadros, Shadia Samaan, Whitehouse Athlctic

Association, Wadyslaw Zacios, Joann Zacios, Betty

Ann Coebler, Coddington Homes Co., Inc., Tom Jr.

Property, Inc., and WPS Realty, LLC, Defendants'

388 Route 22 Readington RealtY

Holdings, LLC, Plaintiff-APPellant,

Township of Readington, Township Committee

of the Township of Readington, Sewer Advisory

Committee of the Township of Readington, Merck

Sharp & Dohme Corp., f/k/a Merck & Co., Inc',

Readington Commons, LLC, C. DelVecchio, Scott

Carbone, A, Carbone, Rolf Ackerrnan, Valley

National Bank, Ryland Developers, LLC' Lot3

Development, LIf, Fallone Properties, LLC' URB-

FI Development Corp., Fallone at Spring Meadow,

LLC, Country Classics Legacy Readington, anil

Winfield Management, Defendante-Respondents,

and

Bellemead Development Corporation,

Defendant-ResPondent,

and

Ramyz Tadros, Shadia Samaan, Whitehouse Athletic

Association, Wiadyslaw Zacios, Joann Zacios, Betty

Ann Coebler, Coddington Homes Co., Inc., Tom Jr'

Property, Inc., and WPS Realty, LLC, Defendants.

888 Route 22 Readington RealtY

Holdings, LLC, Plaintiff-Appellant,

Township of Readington, Township Committee

of the Township of Readington, and Sewer

Advisory Committee of the Township of

Readington, Defendants-Respondents,

and

tsellemead Development Corporation, Merck

Sharp & Dohme Corp., f lkl a Merck & Co., Inc.,

Readington Commons, LLC, C, DelVecchio, Scott

Carbone, A. Carbone, Rolf Ackerman, Valley

National Bank, Ryland Developers, LLC, Lot 3
Development, LLC, Fallone Properties, Ll,C, URB-

FI Development Corp., Fallone at Spring Meadow,

LLC Country Classics Legacy Reailington, and

Winfi eld Management, Defendants-Respondents,

and

Ramyz Tadros, Shadia Samaan, Whitehouse Athletic

Association, Wadyslaw Zacios, Joann Zacios, Betty

Ann Coebler, Coddington Homes Co,, Inc,, Tom Jr.

Property, Inc., and WPS Realty, LLC, Defendants.

988 Route zz Readington ReaItY

Holdings, LLC, Plaintiff-Appellanl

Township of Readin$on, Township Committee

of the TownsNp of Readington, SewerAdvisory

Committee of the Township of Readington,

Bellemead Development Corporation, Merck

Sharp & Dohme Corp,, f/k/a Merc.k & Co., Inc.,

C, DelVecchio, Scott Carbone, A' Carbone,

Rolf Ackerman, Valley National Bank,

Ryland Developers, LI,C, Lot 3 Developmcnt,

LLC, Fallonc Propcrtics, LLC, URB-FI

Development Corp., Toll NJ I, LLC, ancl Winfield

Management, Defendants-Respondents,

and

Country Classics Legacy at Readington,

Readington Commons, LLC, and RYland

Developers, LLC, Defendants-Respondents,

and

s,r€5lLA$,r 2i1 ij.l illar,rri;,,i'1 l;:$tlij: .. i.lr,1 r';l:1rlI I,i, r,r lr,i ri l! :l i,r";.rrl,ri,r!:l !i".r,]'t.';.



388 Route ?2 Reedlngton Realty Holdlnge, LLC v. Township ot...,221 N-J. 318 (2015,

113 A.3A 744-

Ramyz Tadros, Shadia Samaan, Whitehouse Athletie

Association, Wadyslaw Zacios, Joann Zacios, Eetty

Ann Coebler, Coddington Homes Co., Inc., Tom Jr.

h'operty, [nc., and WPS Realty, LLC, Defendants,

388 Route ez Readington RealtY

Holilings, LLC, Plaintiff-Appellant,

Township of Readington, Township Committee

of thc Township of Readington, Sewer Advisory

Committcc of thc Tor,'nehip of Rcadington,

Bellernead Developrtteht Corporatlorr, Merck Shatp

& trolune t-brp., f/k/a Merck & Co,, Inc., Reatiington

Commolu, LLC, C. DulVoccLiu, Sco[[ Cclbune, A'

Carbone, Rolf Aekerman, Valley National Bank,

Ryland Developers, LLC, Fallone Properties,

LLC, URts,-FI Develupment Corp., Fallone at

Spring Meadow, LLC, end Country Classlcs

Luguuy Ruadilgturr, Dcfcud$ttu*Rubpuuduut-u,

and

Int 3 fleweJopment, LI,C and Winfield

Management, Defendants- Respon dents,

and

Ramyz Tadros, Shadia Samaan, Whitehouse Athletic

Association, Wadyslaw Zacios, Joann Zacios, BelTy

Ann Coebler, Coddington Homes Co., Inc., Tom Jr.

Property, lnc., andWPS Realty, L[,C, Defendatts.

388 Route z:z Readington RealtY

Holdings, LLC, Plaintiff-APPellant,

Township of ReaaingtJn, Township Committce

of the Township of Readington, Sewer Advisory

Committee nf the Township of Reailington,

Bellemead Development Corporation, Merck

Sharp & Dohme Corp.,f./kla Merck & Co., Inc,,

Readington Cotnmous, LLC, C, DelVecchio,

.scott Carbone, A. Carbone, I{rtlf Ackerman,

Vnlley National Banh [.ot 3 Development, LLC,

Falloue Properties, LLC, URB-FI Development

ucrp., lallone at Spring Meadow, LLC, Country

Classies l,egacy Re'adington, and Winfield

Management, Defendants-Respondents,

and

Rylanil Dwelopers, LLC, Defendant-Respondent,

and

Ramyz Tadros, Shadia Samaan, Whitehouse Athletic

Association, Wladyslaw Zacios, Joann Zacios. Betty

Ann Uoebler, Coddington Homes Co'' Inc', Tom Jr'

Prope$y, Inc., and WPS Realty, LLC, Defendants,

388 Route ee Readington RealtY

H oldings, LLC, Plaintiff-APPellan!

Township of Readington, Township Committee

of the Township of Readington, Sewer Advisory

Committcc of thcTownsNp of Readington'

Bellernead Developurent Corporation, Merck

Sharp & Dohme Corp., f/k/a Merck & Cu., Inc',

Readington Commons, LLC, C, DelVonchio, Scott

Carbone. A Carbone, Rolf Ackerman, Vallev

National Bank, R1'land Developers, LLC, L,rrl

3 Development, Lrc, URB-FI Development

Corp., Country Classics legacy Renrlingturt, und

Wirrfi cld Mauag,enrent, Dcfcndantr-F-espondents,

and

Fallone Propedies, LLC, and Toll NJ

I, LLC, Defendants-ResPondents,

and

Ramyz Tadros, Shadia Samaan, Whitehouse Athletic

Associati on, Wa dysla w Zacios, J oa nn Zacios' B etly

Ann Coebler, Coddington Homes Co,, Inc., Tom Jr'

Ploperty, Lnc., and WPS Realty, Lt C, Defendants.

388 Route ee Reatlilgtun RealtY

Holdings, LLC, Plaintiff-Appellart'

1'ownship of neadinstol;, Township committee

of the Township of Readington, Sewer Ailvisory

Committee o{the Township of Readington,

Bellemead Deveiopmeut Corporatiou, Merck Sharp

& Dohme Corp., f/k/a Merck & Co., Inc., Readington

Commons, LLC, C, DeiVecchio, Scott Carbone, A
Carbone, RoUAekermao, ysllet National Bank,

R1'land Developers, LLC, Fallone Properties, LLC,

at Spring Meadow, LLC, and Countly Classics

Legacy Readington, Defendauts-Rcspondents,

and

Lot 3 Developrnent, LLC, and Winfield

Management, Defendants-Respondents,

and

Ramya'Iadros, Shadi a Samaan, Whitehc,use Athl€ti c

Association, rlVladyslaw Zacios, Juatttr Zar:ius, BeL[y

zWEStLAW ('r 2018 Thonrion Reutetq No clairil to orillrnal U.S, Goverrrnretrl Works



388 Routs 22 Readington Realty Holdings, LLC v. Townshlp o1,.,,221 N'J. 318 (2015)

113T, 36 t44

Ann Coebler, Coddington Homes Co,, Inc., Tom Jr
Property, Inc,, and WPS Realty, LLC, Defendante.

A-69 September Term 2ot3, 07 3322
I

Argued Dec. z, zot4,

I

Decided May 5, eor5.

Synopsis

Background: Aflsr township declined property developer's

dernand that the township, in accordance with sewer

allocation ordinance, recapture suffrcicnt sewer capacity

to allow its construction project to proceed, developer

filed a complaint in lieu of prerogative writs against

the township and multiple private entities to compel the

transfer ofallocated but unused sewer capacity. On cross'

motions for surnmary judgment, the Superior Court, Law

Division, Peter A. Buchsbaum, J.S.C., affirmed validity

of the ordinance, but determined that township's blanket

policy of not recalling unused sewer capacity violated

principles of Fit'st Peoples. Township appealed. The

Superior Court, Appellate Division, 2013 WL 4769373,

reversed. Developer appealed.

Holdings: The Suprerne Court, Albin, J., held that:

ordinance provided adequate standards to guide

township's discretion when considering whether to

repurchase sewer capacity; but

as applied, ordinance violated dictates of First Peoples;

and

Supreme Court would order township both to undertake

a detailed analysis of thc unused capacify in the hands of
private parties and to explain whether any ofthat capacity

could be recalled.

Allirmed in part, vacated in part, aod rernanded.

Attorncys and Law Firms

**750 Lawrence S. Berger, Morristown, argucd thc causc

for appellant (Berger & Bornstein, attorneys).

Christopher John Stracco argued the cause for respondent

Merck Sharp & Dohme Corp. (Day Pitney, attorneys; Mr,
Stracco and Jennifer Gorga Capone, Parsippany, on the

brief),

Robert A, Ballard argued the causc for rcspondents

Township of Readington, Township Committee of the

Township of Readington, and Sewer Advisory Committee

of the Township of Readington, (Ballard & Dragan,

attorneys),

Glenn S. Pantel argued the cause for respondent

Bellcmead Development Corporation (Drinker Biddle &
Reath, attorneys; Mr. Pantel, Florham Park, and Karen

A, Denys, Princeton, on the brief),

Deborah B. Rosenthal argued the cause for respondents

Winheld Management Corp. and Lot 3 Development,
LLC (Gebhardt & Kiefer, attorneys; Robert C. Ward,

Annandale, on the brief).

Alexander G. Fisher, Somerville, argued the cause

flor respondents Ryland Developers, LLC, Readington

Commons, LLC and Country Classics Legacy at

Readington, LLC (Mauro, Savo, Camerino, Grant &
Schalk, attorncys).

Thomas W. Sweet argued the oanse for respondents

Fallone Properties, LLC and Fallone at Spring Meadow,

LLC,

Salvatore Alfieri submitted a letter in lieu of brief on

behallofrespondents Scott Carbone, A. Carbone, and C.

DelVecchio (Cleary Giacobbe Alfieri Jacobs, attorneys).

Ctpinion

Justice ALBIN delivered the opinion of the Court.

*326 Access to sewer servicc is vital to any major
development of property. In First Peoples Bank v.

Township of Medford, we held that a municipality cannot
delegate thc exercise ol its land-use authority to private

parties by allowing them to purchasc and hoard unnsed

sewer rights, thoreby stifling development by those who

are prepared to build. 126 N.J. 413, 420-21, 599 A.zd
1248 (1991). Instead, a "[t]ownship must retain suflicient
controt to assure that sewer permits are either used or
repurchased so that others may use them." Id. at420,599
A.zd t248.
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388 Route 22 Readington Realty Holdingc, LLG v, Township ot...,221 N.J. 318 (2015)
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Plaintilt 388 Route 22 Readington Realty Holdrogs, LLC
is seeking to construct a **751 retail outiet and a

restaurant but cannot do so unless it sccutes aqrcss to

I 1,260 gallons per day (gpd) of sewer capacity. Al the time

that plaintiff requested acaess to that amount of sewer

capacity from Readiugton Township, approximatcly

twoaty private entities poesessed 322,009 gpd of unused

capacity. TheTownship sold most of tbat unused capacity

on the private market as a means of financing the

expansion o[sewer sen'icc from the Readington-Lebanon

Sewerage Authority (Sewerage Authority or Authority).

Platntrli demanded that the Township-in Rccordance

witlr a rrrunicipal oldinauce governing allocation of scwcr

rights--recapture suflicient sewer capacity to allow its

coostruction project to proceed Consistcnt with tts poltcy

ofnot repurchasing capacity, the Township dectined to do

ro. Plaintiflthcn filcd a cornplaint in licu of preroEttive

writs against the Township and multiple private entities

to compl thc transfcr of allocated but unuscd sewcr

capacity. Plaintiff claimed that the municrpal ordinance

arJdteusing thc alluuatiou uf sswer capauity was invalid

either on its face or as applied by the Township.

On cross-motions tbr summary judgmcnt by the parties,

the trial court affrrmed the validrly of the ordinance. The

court, howevcr, determined that the'lownship's blanket

policy of not recalling ttnused sewer capacity violated

the dictales ol Fdr.r/ People.s. The court issued a writ of

mandamus ordering the *327 Township to exercise its

discretion undcr its ordinance and to provide "a r€asoned

basis for refusing to recapture" the unnsed capacity held

by multiple private entities.

The Appellate Division reversed. Although the Appellate

Division agreed wrth the trial court that the Township

"simply relied on a poliey of not re'taking sewer rights

granted by contract," it concluded that plaintilf could

not overcome the presumption of validity that attaohe$ to

municipal decision-makilg.

We now conclude that the Appellate Division erred, As

the rial csurt held, the Townsbip cannot meRningtitlly

excrcisE its discretion whether to repurchasc s€wer

capacity uoless it extnrines the rea$ons given by each

ontity for not using capacity areigrred to it. A policy ol
not recapturing unused sewer capacity is the lunctional

equivalcnt of a moratorium on developmcnt. We approvc

ofthe sound approach taken by the trial court, requiring

the Township both to undertake a detailed analysis of the

unused epacity in the hands of privatc parties and to

explain whelher any ol that capacity can be recalled.

I.

We now review the relevant parts of the record on the

summary-jrrd gmen I motions-

In December 2007, plarntrll'purchascd property and a

warehouse located at 388 Route 22 West in Readington

Townshrp. T'ho wactewater at that sitc ts servtced by

a septic unk that alluwu lor a tnaximum of 2000 gpd

of capacity. I Thc Towtislrip rezonod plnintiffs Property

from the Mixed-Use District to the Busrness District,

where retail and restaurant uses are pet'nntted. Plaintiffs

septic tank dttcs trut ltavs suffiuietrt capalrility to proccss

tho wooto$,atcr ggnetated for the uses platnttff proposes.

*328 Plaintiffs property is in an area serviocd by

the Sewerage Authority, vhich manages wastewater for

RearJington asd **152 Lebanon Townships' A gcwor

line is located directly in lront of plaintiffs ProPerty'

Alter the zoning change, plaintiff made plans to redevelop

the property lor use as a restauran( and for other retail

purposes. Plaintiffs proposed project requires I 1,260 gpd

of sewer capacity, which can only be accomplished by

connecting to the Authority's sewer systcm' However, the

Township advised plaintiff that there was no available

scwcr capacity to allocatc to the projrct.

Around 1999, the Sewerage Authority began the

expansion of its plant capacity to allow the treatment of

an additional 320.000 gpd of Readington's wastewater.

As a result of thc plant expansion, Readington Township

was allocated, in all, approximately 939,000 gpd of sewer

capacity. The Township agreed to pay the Authority

$6,024,704 lrrt tlic increascd capacity To frnancc thc

project, the Township reliecl on private investment'

The Towuship offered landowoers the opportunity to

pnrchasc portions of the 320,000 gpd of incrcascd

capacity. ln response to the offering, to name a few,

Merck Sharpe & Dohme Corporation purchased l4l'900
gpd of capacity for $2,196,?64, Bellemead Development

Corporation pttrchasod 58,'/46 gpd of capaclty for

$1,106, 187, and Readington Comnrons, LLC purchascd

7628 gpd of capacity for $143,635. Tle prior owner
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of plaintiffs property declined to invest in future sewer

capacity.

Each landowner purchasing future sewer capacity entered

into a sewcr allocation agreement with the Township'

The Township's "sample Sewer Allocation Agreement"'

in part, provides;

Should Developer not begin

construction on the aforementioned

properties within two (2) years of
the date of this agreement, then

the Township shall have the option

to terminate this agreement and all

capacity assigned herein under shall

be returned to the Township for
reallocation at the discretion of the

Township.

The sample allocation agreement-in compliance with the

sewer allocation ordinance*places a temporal limit on

the right ofa landowner to hold on to unused capacity.

*329 The allocation agreements with Merck, however,

do not follow the protocols in the ordinance or sample

allocation agreement. Merck's 2003 and amended 2008

sewer allocation agreements allow Metok to maintain

unused sewer capacity for the periods the Township

extcnded Mcrck's site plan approvals for proposed

construction in Readington. A past approval ran from

I 988 to 2008, and the current approval runs from 2008 to

2018. Merck's agrecments have barrsd the Township from

recapturing unused capacity for a period lasting at least

fifteen years. 2

The typical allocation agreement provides that the

tandowner pay a certain sum for unused sewer capacity

annually. The full annual amount was due the third year

after acquisition. The ltrst and second year paymcnts wete

set at one-third and then two-thirds of the full amount

annually due. For example, Merck agreed to pay $48,720

the first year,$97,440 thc sccond year, and thcn $146,160

annually for as long as the allocoted gallonage rernained

unusod,

As of December 2010, of the 322,009 gpd of unused

capaoity, 141.900 was held by **753 Merck, 66,060

by Bellemead,3 32,000 or 38,860 by Fallone Properties,

LLC, and 30,125 by Ryland Developers, LLC' Each

remaining defendant held less than 10,000 gpd of unuscd

capacity. Merck's unused capacity reprcsents forty-four
percent ofthe entire capacity yielded from Readington's

portion of the Authority's plant expansion.

*330 Defendants have not proceeded with construction
projects for a variety ofreasons. One reason given by some

defendants has been the downturn in the economy.

By ordinance, the Township provides thc methodology

for allocation ol sewer capacity to landowners and for
the recapturing of unused capacity. Readington Township

Cotle $ 187-26 states:

A, Order of priority; reserves,

(l) By existing joint agreement with the Readington

Lebanon Sewerage Authority, the Township of
Readington has a total sewer ullocation of 935,000

gpd. Upon study by the Towr:ship, there is a limitcd

atnount of sewer capacity in Readington Township

at the present time. Any remaining capacity from

Readington's portion of its allotted capacity in

the Readington Lebanon Sewerage Authority sewer

service area shall be allocated in the following order

of priority, subject to availability:

(a) First, to those projects which will enable

the Township to m€et its future Mount Laurel
affordable housing obligations; and

(b) Seoondly, to remedy those propcrties within
the sewer service area which constitute an

"emergency" due to failing septic systems,

(2) The Township reserves the right to keep that
portion ofscwerage capacity needed for "rcserve" to

meet NJDEP requirements.

B. Allocations for sewer capacily from Readington's

allotted portion of sewer capacity shall be made by

the Readiugton Township Committee upon written

agreement to be entered into with the applicant, after

the allocation request has been reviewed and a favorable

reoommendation has been made by the Readington

Township Sewer Advisory Committee.

C. In the case of those development projects which
have not received an approval by the appropriate

township board having jurisdiction at the timc a teguest

for gallonage is made, allocation agreements shall
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provide that if the applicant does not make formal

application to thc appropriate township board within

two years of approval of' the allocation, then the
'lownship Comminee may, in its discretion, terminate

the agreement. lf within two years after preliminary

approval, construction has not commenced, the

Township Committee may, at its discretion, terminate

the agreement. The agreement may be extended upon

application to thc Township if there is a showing ot
good cause, at the option ol the Township Committee.

D. Applioants who received capacity allocations under

this section shall enter into a sewer plant expansion

dcvclopcr **?54 contribution agreement which is

intended to cover the 'lownshrp's share of the portion

ot the costr of expanding the [Sewerage Authority]

treatmsnt plant unttl srrch time as those costs have heen

setiffied.,.,

E. Allocation of scwcf capacity mey not be trunufcrrud

from the owner without prior approval of the

Readingion Township Committee. upou review and

recommondation of the Readington Township Sewer

Advisory Committee.

*331 ln March 2010, plaintiff wrote to the Readington

Township Committee and the Readington Sewer

Advieory Cornmiftee roquesting that 388 Route 22 be

permitted to hook up to the Authority's sewer system and

gain access to approximately 10,000 gpd capacity. Plaintiff

cxpressed its belief that the Township possessed suflicient

sewer capacity to accommodatc plaintiffs rcqucot.

Alternatively, in the event thnt oll sewer capacity had

been allocated, plaintiff stated that Readington should

buy back unused capacity from profterty owners who had

"not madc forrnal application for dcvelopment of [theit;
propefiies' or who had 'failed to commonce oonstruction

of improvernenu within two years after receipt of
preliminary approval from the appropriate Township

Board." In making this demand lbr the buyback oI

unused capacity, plaintrff relicd on paragraph C of the

Readington Township sewer aUocation ordinance 'lhe

Readington Township Committee rephed that it tlitl "not
wish to tormiD&te any of ils existing sewer agreements."

On August 4, 2010, plaintiffs attoruey and prolessional

planner appeared before the Readington Sewer Advisory

Committec, describing plaintiffs plan to develop the

property at 388 Route 22 into retail space and a restaurant,

They requerted a hookup to the sewer system and

11,260 gpd of wastewster capacity. The Committee's

charrman replied that all capacity was either used or

rcseryed by property owners who firranced the scwer

plant's expansion. He statod that ttreTownshipwasbound

by contracts with those property ownet$, althouglr the

ordinauce allowed for an owoer to "voluntarily" give up

capacity, Thc chairman madc clcar that "thc policy ol
this board and the policy of the Township Cornmittee has

been not to tukc zury capacity bacl." The chairman finally

noted that his committee's rcconrmendation was advisory

and thal the lowrrship Cutttttrittcc wuutrJ trralic thc final

decision.

On Scplenrbcr 20, 2010, plaintiffs Bttorncy appeared

before the Township Committee and rcquested t I 
'260 

gpd

ol sewer capacity for plaintitl's prolcct. He rndrr,irted tltat

plaintrff had coatacted *332 fifieen Praperty owners.

and nonr wcrc ifltc.rc.slcd in rclling thoir nnrrnnd crtpncilrY.

The attomay toted that plaintiff would pay the holder

its costs in acquiring and retaining the unused capacity'

Neverthelcss, Committcc members exprcssed concem

about breauhing uutt(r auts witL lltrrdowtlcrs holding

rrnused capacity,

By lelter dated October 14,2010, thc Township

Committee advised plaintiff that there was no sewer

capacity availablc. Thc Committee rnvrted plaintiff to

presnt "a conceptual plan, either through the Planning

Board orBoard of Adjustment, whichever is applicable' "'
and that tbe application would bc conditioned on

obraining a suitablc solution to wastewatcr."

A

In November 2010, plaintiff filed its lawsuit seeking

an order compelling the Township to recaptrrre 11,260

gpd of unused sewer capacity for its project, Plaintiffs

complaint in licu of prerogative writs namcd as

defendants Readrngton Township, **755 Bellemead'

Mcrck, Rcndington Conrmono, end various other parties

listed in the caption. Among plaintills claims are the

following: (l) as a result of Readington Township's sewer

allocation ordinance, the Township has failed td retain

control over the allocation ofsewer capacity and, in effect,

has delegated to certain private landowners the autbority

to prevcnt other property olvners from det'eloping their

II.
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land; (2) the Township's policy of not recapturing sewer

capacity in the bands of private entities is arbitrary,

capricious, and unreasonable under thc ordinance; (3)

the "Township has suffioient unused capacity to allocate

to [p]laintiffs [p]roperty"i and (4) the Township's failure

to allocatc to plaintiff sewer capacity amounts to an

unconstitutional taking of its property. Plaintiffs claims,

in essence, constitute afacial and as'applied challengc to

the validity of the municipal ordinance ,

Plaintiff and delendants moved for summary judgment.

The triat court-the Honorable Peter A. Buchsbaum,

J,S.C.-remanded *333 the matter to the Township

Comrnittee to "review the reasoning set forth in its prior

rejection" of plaintiffs requost for sewer capacity and to

"provide a statement of reasons as a supplement to its

decision."

In rcsponse to the remand order, the Township

Committee held a public hearing on July 5, 2011 and

issued a resolution denying plaintiffs request for sewer

capacily. The resolution referenccd letters.received from

dcfcndants Merck, Rcadington Commons, Bellemeed,

Fallone, and Urb-Fi Developmcnt Corp., which recited

tlreir allocation agre€ments with the Township and

desmibed the development status of their projects. Those

and other defendants objected to the transfer of any of

their unused capacity to plaintiff.

In justifying its refusal to reoapture unttsed sewer

capacity, the Township Committee adopted in the

resolution "the full contents and argttments of the

listed correspondence submitted by various defendants"'

The Township Committee gave further r€asons for thc

denial of plaintifls reguest: (l) all excess capacity held

by the Township is reserved for affordable housing

and emergenoies; (2) the sewer ordinance allowed the

Township to extend its sewer allocation agteements

with defendants for "good caus€" and, having done so'

the Township did not act unreasonably or arbitrarily;

(3) several defendants "have devclopment approvals

which fall under the protections affordOd by the Pcrmit

Extension act," a separat€ reason constituting "good

cause" fot continuing the allocation agreements; (4)

the previous owner of plaintiffs prop€rty expressed no

"interest in acquiring sewer capacity at thc time the

Township announced that it was available for purchase";

(5) Township Committee members did not believe that

it was "in the public interest to force the termination

of ,., existing scwer agrecments"; and (6) plaintiff had not

determinedwhethcr theholder of any unused capaoity had

an "interest in voluntarily selling theircapacity back to the

Township,"

B.

The trial court held that Readington's sewer ordinance

passed muster undcr First Peoples, supra, 126 N.J' 413,

599 A.2d 1248. *334 In a written opinion, the court

determincd that the ordinance, on its face, ensures

"municipal control of sewer rights" and "provides

mechanisms" for the Township "to reoapture sewer

capacity." In reaching this dccision, the court recognized

"the tradition of judicial defersnce" in'upholding "broad

standards for local action in the land ttte area."

On the other hand, the court found that the ordinance

as applied by the Township **756 raised serious doubts

about the legitimacy of the Township's sewer policy'

Based on the summary-judgment record, it accepted that

plaintiffwas unsuccessful in its cfforts to purchase sewer

capacity from defendant developers and that the policy of
the Township, as expressed by the Chairman of the Sewer

Advisory Committee, "is not to take capacity back."

The court described the Township's resolution as "pro

forma " and a "brushoff' that "simply recites what was

received from [defendants'! counsel," The resolution failcd

to "contain a devclopment by dcvclopment analysis" or

to provide "a reasoncd explanation" tbr lhe Township's

decision not 'oto exercise discretion" to recapture any

of the unused capacity, which constituted one third

of the entire flow allocated to Readington, Further,

the resolution lailed to analyze whether the Permit

Extension Act, lf.J.S.l. 40:55D-136.1 to -136.6, applicd

"to each and every dcvelopment." Thc court held that

"thc ordinance requires the exercise of discretion," yet the

Township lollowed a "flat policy" of refusing to assert

its right to recapture unused capacity. It construed fir.rl
Peoples as standing for the proposition that sewer rights

"cannot be held in perpetuity" and that at some point the

Township has a duty to recapture unused capacity.

According to the trial court, the Township's obligation

is not dependent cln whether plaintiff can "beg, borrow

or cadge capacity from others" but rather "to terminate

agrccments where it is appropriate lo do so," It found

that the Township's no-buy-back policy "functionod as a
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fu facto moratorium on any developnrent which requires

sewcrage."

that the denial of its request was arbitrary bccause it
failed to overcome the presumption of validity to which

thc decision is sntitled." The panel based its conclusion

on the fact that defendants paid a "great expense' for

thcir sewer rights and that plaintiff failed to identifo those

who were holding unused sewer capacity "without good

cause for delay,' The panel also frulted plaintilT for its

"preference for litrgation or settlement over development

and presentation of a more deltnitive reque.st." La.st, the

panel declrned to rule on whcther thc sewer allocation

ngreements areprotected under the Permit Extensinn Act

Wc gratled plaiutiffs pctition for certrfication. Jd8

Route 22 Readingltm Renlrv l:lolding'r, LLC v. Tt'vp o.f

Rcadington, 2lT lf.J 287, 8? A 3d'li3 QAW\.

A

Plaintiff advances several arguments: (l) the sewer

allocation ordlnance is invalid becausc it does not set lorth

adequate standards to guide tlre Township in determining

when unused sewer capacity should be recaptured; (2) the

Township's blanket refusal !o recalt unused sewer capacity

violates principles set forth in ^First Peoples, amounts to

sn unconstitulionnl dclcgutron of govcrnmontol outhority

over land use into the hands of ptivate parties, and

constitutes an unlgwful moratorium on development;

and (3) the Appellatc Division mistakenly ratificd the

Township's policy on the erronsous grounds that Plaintift
"should havc prescnted a more deltnitive plan for its

propored development," the holders of sewer rights

expended considerable money to acquire the allocated

capacity, and the Pennit txtenston Act expresses *33?

the Legislature's view thal sewer agrc€mcnts should be

extended in periods of economic downturn. With regard

to the last of those points, plaintlfl ernphasizes that

developers who paid for allocations ol'sewer capacity did

so "with full knowledge of the recapture rights of the

Townshrp rmder the Ordjnancc whieh, it ruauy, if uol
all, instances, were embodied in the allocation agrecments

themselves." Plaintifl also maintains that neither the

Township nor any coutt has determined whether any

particular sewer allocation attached to a development

project is protccted by the Permit Extension Act. Last,

plaintiff contends that the Appellate Division errcd by

dismissing its claim tbat the Township has rrnderstated

*335 As a remedy, the court ordered that the Township

undertake, within ninety days, a review of the unused

sewer capacity listed by plaintiff and provide "a reasoned

basis" for not recapturing that capacity,'4 It cautioned

that agreements between the Township and defendants

grenting cxtended sewer rights may n(-rt crxtrrrl whett

a present holder of capacity has seemingly reserved the

right indcfinitely and a "party seeking eewer allocation is

ready to imminently make use of tbose rights," Tlre cottrt

acknowledged, however, that the application of the Permit

Extension Act might iimit the Township's discretion.

Plairrtifl aud several defendatrts appealed

C.

In an unpublished opinion, the Appellate Divrsion

allirmed the Law Division's rejection of plaintiffs facial

challcngc to tbc ordinuncc but rcvcrgcd thc Law D.ivision's

finding that the Township Committec drd not give a

reasoned basis lor not recapturing sewer capacrty lbr
plaintiffs project.

Like the trial corrrt, the appallate nanel was sntisfie;l

that lhe urdinanpe provided "ulandards sufficietlt lo

insure 'fair and reasonable exercise' of the drscretion

grarrtcd," quoting Firsl Peopleu, supru, 126 N,J. at 419,

599 A.2d 1248. Nevertheless, the panel suggested that the

Township follow the guidance offered in Firs, Peoples

and consider whether the Township and property o$,ners

would bs better servcd if rhe ordtnance gave " 'more

specific rtandatds tleliuing lhc conditioss und* whiul'
good causc for extension will and will not be found,

and procedural requirements applicants interested in

rcpurohasc ghould follow," quoting itl. at 423, 599 A.zd

1248.

Thc paacl, howcvct, dotcrmincd thtrt thc Torvnship

Committee did not abuse its discretion **75? in not

recapturing unuscd sewer "336 capaoity for plaintiff.

The panel described plaintiffs developmont plan as

"at best speculative" and "vague." Although the panel

acknowledged that the Township "Committee simply

reliad on a policy of not re-taking s€wer rights granted

by contract," it concluded that plaintiffdid not "establish

lll.
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its available capacity-a claim that has never been

adjudicated.

B.

Defendants individually aud collectively urge this Court

to affrrm thc Appellate Division. First. they submit that

the sewer allocation ordinance is valid on its face for the

r€asons given by the Appellate Division: the ordinance

allows the Township to terminete or extend allocation

agrcements for good cause, grants the Township authority

over the transfcr ofsewer rights, sets benchmarks for the

recaptur€ of capacity, and establishes an order of priority

for allocating available capacity.

Defendants also maintain that the Township Committse

did not act unreasonably or arbitrarily in declining to

recall sewer capacity allocated to property owners who

funded the scwcr plant cxpansiou, who **758 have

approved site plans, and who paid and continue to

pay for reserved capacity. Delendants ernphasize that

plaintiff had purchased 388 Route 22 with notice that

sewer capacity was unavailable, had no definitive plan to

develop the property, and made no application for land'

use approvals.

Defendants contend that the Township rightly relied on

the policy objective of "the Permit Extension Act as well as

the explicit protections afforded by the Act in linding good

cause to extend and not recapture the sewer allocations"'
particularly given *338 the downturu in the econony

that stalled development projects. Defendant Merck, in
particular, claims that the Townslrip is bound to honor

its contractual obligations and that an impairment of
those obligations would violate its rights. Merck points

out that its agreement bars the Township from rccalling

sewer capacity bsforc Mcrck's site plan approvals expire in

2018. Merck maintains that any rccapturc of its "unused

sewer capacity prior to that time would unlawfully vitiate

Merck's site ptan approvals. resulting not only in a

brcactr of its oontract$ with the Township, but also an

unconltitutional taking."

Finally, various def€ndants represent that they are

currently using or in the process of using their allocated

sewer capacity because their projects are either completed

or underway.

A.

Our primary task herc is to resolve issues ol law;

whether the Readington sewer allocation ordinance is

facially valid, and whethcr ths ordinance as applied

by the Township Committee constltutes an improper

delegation of land-use authority to privatc parties in

violation of First Peoples. In construing the meaning of
a statute, an ordinance, or our casc law, our review is

de novo. Farmers Mut. Fire Ins. Co. of Salem v. N,I.
Prop.-Liab. Ins, Guar, As,s'n, 215 N,L 522, 535,74 A.3d

850 (2013). "We need not defer to thc trial court or

Appellate Division's interpretative conclusions" unloss

they are correct. Muway v. Plafnfield Rescue Squud,210

rf.J. 581, s84,46 A.3d 1262(2012),

This appeal com€s to us from a grant of summary
judgment in favor of defondonts, rcsulting in a dismissal

of plaintifls action in lieu of prerogative writs. In this

procedural posture, plaintiff, as the non-moving party,

is entitled to "the benefit of all favorable evidence and

inferences presented in the record before us." Murray,

supra, 210 N.J. al 58+85,46 A.3d 1262i see also Gormley

v. Wood- El, 218 N. J. 7 2, 86, 93 A,3d 344 (20 14) ("A court
*339 should gFant summary judgment only when the

record reveals 'no genuine issue as to any material fact'

and 'the moving party is entitled to a judgment or order as

a matter of law.' " (guoting R- 4:4G2(c))). Accordingly,

the summary-judgment record must be viewed "through
the prism of [plaintiffs] best case." Gonnley, xtpru, 218

N^"I. at 86, 93 A.3d344,

With those principles in mind, we begin with a review of
the law that controls the distribution ofsewer rights.

B.

The Legislaturc has the constituijonal authority to

delegate to municipalities the "police powor" to enact

ordinancrs govorning "the nature and extent of the uses

of land," N.J, Const. art. IV, $ 6, fl 2, and the Legislature

has done so through the passage of the Municipal Land

Usc Law (MLUL), N.J.S.A. 40:55D-l to -163. The

con$titutional powcr delegaled to municipalities to enact

w

G
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land-use regulations, **759 horvever, is not unlimited.

That power "must be exercised for the general welfare,"

and "regulations that conflict with the gencral welfare ..,

are unconstitutional." S. Burlington Cnty. N.tr.tr.9.p, ,.

Twp. of Mt. Laurel,92 X "r. 158, 208,4561 2d 3m (198-1)

(Mt. Laurel II'): see also S. Burlington Cnt!,. 11 a.a.g.P'
v. Twp. ol Mt. Laurel,6'1 N.J. 151, l?5,336 A.2d'717

(1915) (Mt. Laurel I) (noling that pohce power exercised

by municipality musl promote "the general welfare").

Consistent with this fundanrental tenet, one of the express

purposo! of tlic MLUL indced thc hrrt onunrcrotod

purpuse--is "[tlo encourage municipal ac[ion to guide the

apprtrpriate usc or tlcvclopntcnt uf all lands ln this Slaic,

in a monncr which will promote the puhlic health, saf'ety.

morals, and general weltare." N J.S.l. 40:55D-2(a).

In assessrng the validity of Readington's sewer ordinance

and thc Township's application of that ordinancc, we aro

not addressing novel issues. We are returning to issues that

we reviewed in fir.rt Peoples, and thereforc a cliscussion of
that case wili help guide us here.

In Firsl Peoples, Medford Township financed the

expansion of its sewage plant through the sale of sewer

permits that were available on an equal basis to all

dcvclopcrs. 14. at415 17,599 '4.2d 1248. lt{sdford'6dolor

ordinance gave property owners "the option to putchase

cont:ccilun peruritr bcltrrs ubtaittiug rnurtruipal lattl use

approvals." Id. at 416, 599 '4.?d l?48. The plaintrff bank

'341 decirned the opportunrty to do so. /rl at 4l i, )9y

,,4.id 1248. Later. when the plaintiff wanted to develop

rls property-'. lts request tor several scwer permits was

denied because all permits had been allocated ld *r 4lR

599 A 2d 1248, The plaintiff then instittrted a lawsutt,

ohallenging the vahdity ot'the ordinance and seeking an

order directing Medlord to repurchase unused permits.5

lbitl.

**760 Our focus in .Frrs/ Peoples was whether the

ordrnance artiorlated "adequate standards to guide the

exercise of nrunicipal discretion when considering the

repurclrase of pernrits." Itl. at 421, 599 A'zd 1248.

Ultimatety, we concludcd that thc "ordinnncc, although

not exguisitely drafted, containfodJ suflicient standards to

withstand the [plaintrffsJ challenge." Id. at 422.599 A.2d

1248. We gleaned from various clauses ol the ordinance,

including one that provided that "reservation of capacity

is not irrevocably commilted to a proposed user,"

that Medford "when exercising its right of repurchase,

must consider the public health, safety, and welfare. a

rcasonablc and cquitablc alloottion ol'costg, and thc

allowance of moderate gtowth." Id. al 422-23, 599

A.zd l24S,Importantly, we considered Medford's sewer

ordinance to be lar from a model ordinance. Id. at 423'

599 A.2d 1248, We statcd that

it worrld better serve both the Township arrd property

owners il it contained more spccific standardr deltning

the conditioos under which permits wouid be subject to

repurchase. Such standards could appropriately include

the criteria the mru:icipality will apply when exerc.ising

its rights to repurchase permits and a forruula lor more

closely correlating the issuance olbuilding pennits and

scwer permrts. In the absence of such standards, the

Like ati ordinances, Readrngton's sewer allocation

oldinance rs entitled to a prerurnption ol validity, and

the "party challenging the ordinance bears the burden of

overccrming thal presumptton'" See Rwnson Es!(|tes, Ikc.

v. Mct)'or & Councl ul Fuir Haven, 1'17 N J. 338, 350' 828

,t Ld 3l'/ (1003) An ordinuncc *340 n'rust bc " 'liberally

construed'" in favor of its validity /J. at 351, 828 A2d
317 (quoting N J. Const. art I\', $ 7, X ll) Our chargc is

to pass not on the rvisdont o1'a municipal ordinance, but

only on whether it complies with the Constitution and the

MLI-IL. See ihid

Courts must also pay deference to tbe decision-making of

municipal bodies, recognizing that they possess "peculiar

knowledge of local conditrons {andJ must be allowed wide

latitude in the exercise ofdelegated dtscretion." Kratner r.

Bcl. ol A djustnrent, 45 N.,l. 268, 296, 212 A 2d I 53 ( 1965),

A municipal land-use determination should not be set

aside unless the public body has engaged in "a clear abuse

of discretion." Id at 290-91 , 212 A.Zd 151. lf there rs

"substantial evidence to support" the municipal decision,

a court should not interlbre by substiiuting its judgment.

Id. at296,212 A.Zd 153.

Specific to this cuse, "o $cwcr ordinancc should withstand

a challenge unless it is ineguitable. unfair, or lacks

adequate standards to insure the fair and reasonable

exercise of municipal authority." ?'irst Peoples, supra, 126

N.J. al419,599 A,2d 1248 (citing 5 lvlcQuillin, Tlc Law

of Municipal Corporatioru $ 18 12 at 453 (3d ed 1989)).

Nevertheless, "[t]he municipal obligation is to provide a

level playing field so that applicants are lreated equally."

Ibid.
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municipality runs tho risk that in another case the

ordinance might be found vulnerable as applied'

trbid,J

Signifrcantly, in First Peoples, no one disputed that "the

Township must retain sufficient control to assure that

sewer permits arc eithcr used or repurchasod so that others

may use them." /d at420,599 A.zd 1248, We declared

that "[w]ithout an adequate *342 repurchase provision,

the ordinance could result in the improper delegation of
access to the sewer system to private landowners who,

by purchasing permits, could prevent other owners from

developing their land." Id. at 420-21,599 A-2d 1248.

We nevertheless rejected the plaintiffs as-applied

challenge to the ordinance, findingnothing to suggest that

Medford had "acted arbitrarily in deciding whetber to

exercise its repurchase option." Id. al 423,599 A Zd 1248.

We specifically noted that Medford "had rcpurchased

approximately fifleen permils and that it was considering

the repurchasc of others," and that the resord did not

indicate that the plaintifl"had n:ade demand on Mcdlord

to repurchase specific permits." Ibid' Fot those reason$,

we viewed llre plaintiffs "attack on the repurchase

provision as essentially facial," Ibid.

With those principlcs in mind, we now turn first to

the facial challenge to Readington's sewer allocation

:;l:nun"" 
und then its application ofthe ordinance to this

A.

Wc reject plaintiffs challengc to the ordinance itself'

We find that Readington's sewer allocation ordinance

provides 'oadequate standards to guide the exercise of
mr:nicipal discrelion when consiclering the repllrchasc of
permits." First Peoplet supru, 126 N.J' at 421,599 A.zd

1248.

within two years of having received sewer capacity or
(2) has not begun construction within two years after

having received preliminary approval. Readington Code,

supra, \ 187-26C. Second, the ordinance provides tbat an

allocation agreement "may be extended upon application

to the Township if *343 there is a showing ofgood cause,

at the option of the Township Committee.",Ibrd

As was true in .Firs/ Pe oplet, supra, the ordinance here was

not "exquisitely drafted," See 126 N.L at 422,599 A,Zd

1248. Nevertheless, we must " 'liberally construe[ ]' " the

ordinance in favor of its validity, Rurnson Estates, supra,

177 N,J. at 351, 828 A.2d 317 (quoting N.J. Const. att.

IV, $ 7, tf I 1). We presume that the ordinance's drafters

intended certain practical considerations to be taken into

account by the Township Committee in exercising its

discretion whether to terminate an allocation aEir€emenl

or extend one based on good cause, Such considerations

would inolude (l) the length ot'time a landowner has

possessed rmused sewer capacity, (2) the devclopment

plans of the landowner to tap some or all ol the

unused capacity and the imminence of that happening,

(3) the complexity of the development project and tho

importance ofl the project to the community, (4) whether

the economy has retarded economic development, (5)

proposcd development projects by others that cannot

proceed bccause of unavailability of sewer capacity and

the impo$ance of those projects to the community, and

(6) any other relevant factors.

Plans for the treatment of wastewater is a critical

component of any development project, for without sewer

approval no development project can go forward, Field

v. Franlclin Twp., 190 N.J.Super. 326, 328-35, 463 A.2d

391 (App.Div .), certd. denied,, 95 N.J, 183, 470 A.zd 409

(1983). This ordinance, as written, in no way suggests

that the Township as a matter of law has delegated its

authority to control land use*and more speciltcally to

control access 1o sewer capacity-to privatc parties. The

ordinance suggests that access to scw€t capacity is to be

managed by the Township Committee for thc general

welfare of the community.

We conclude that the sewer allocation ordinance-when
read with the commonsense considerations implied within
thc enactment-provitles adequate guidelines for the

Township to exercise its discretion whether and when to

repurchase sewer capacity.

v

First, the ordinance sets temporal limits on the right of
a property owner to keep unused sewer capacity, The

Township has the discretion to terminate an allocation

agreement and repurchase capa.city if a **761 developer

(l) does not make application for development approvals

WE5TLAW a 201A TlrcilrS.ln Ret.;lers;, Nr. r;laint 16, r.rtic;inrrl Lj S. Gr,'verrrrrtortl \&crl'ls 11
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*344 We next turn to plaintilfs argument that the

ordinance, as applied, violates the dictates of Firs, Pe oltles.

clear that sewer rights were not to be held in perpetuity.

That other landowners did not participate in purchasing

capacity to help finance the plant expansion may indicate

nothing more than that they did not have a need for sewer

capaclty at the time.

The Township Committee invrted plarntrff to present

"a conceptual plan" of its development project to the

appropnate land-use board, adding "thal the application

would be condrtioned on obtarning a suitablc solution to
\r'astewater " But given 1\g forvltship's stattLl It'licy n,:t

to recapture sewer capacity, the presentstion of that pltrn

would hnveconstlrrrred anexerctse in lutrlity. A developer

may be hesitani to expend great srlms of mnney ln seclrte

preliminary approvals fot a development project that has

11o prr.tspect ,-tl set trriug l te(^rssa r y scwet capacity . Plaintrlf
can lrardly bc faulted lbr decidrng that.;udrctal rehel was

the onlv virrhle option,

Plaintiff identifled the entities that were holding unus€d

capacity and contacted appruxima[ely filteen of thosc

cutitics, iuquiring whcthcr thcy would rclinquish somc ol
their unused capacity. The opposition to this lawsuit is the

ulhmatc testament to del'endants' unwillingness to freely

give back any oftheir unused capacity,

The Apprllate Division placed on plaintiff the btrrden of
showing that defendant devclopcrs wtsre- actiflg "witbout
good cause for delay" by not voluntarily surrendering

therr sewer rights for the fair value offured b1 plaintiff.
But that deleats the purpose of the ordinance and ol
the policy of the MLUL, which is to have the Township
exercise its dscision-making authority in land-use matters.
One ol the objectives of the sewer allocation ordinance

was to ensure that the Township exercised discretion,
whcn appropriate, to recapture unused capacity and to
avoid "the impropcr *346 delegation o[ access to the

sewer system to pnvate landowners who, by purchasing

permits, could prevent other owners from developing their
land," ,See First Peoples, ,supra, 126 N.J at 42U21,599
A,zd 1248. The MLUL requires that town.ship.s exercise

their authority to develop lands "in a manner which
will promote the ... general welfare," N.J.S.A. 40:55D-
2(a), and the repurchase provision of the sewer allocation
ordinance was a means to that end. We concur with the

trid court that the Township's obligation to temrinate

agreements, when appropriate, was not dependent on
whether plaintiff could "beg, borrow or cadge capacity
from others." The **763 Township's no-buy-bar:k policy

B.

In .Flrsl Peoples, supra, we did not find evidence lhat

Medford had acted arbitrarily in deciding whether to
exercise its oplion tcr rcpurchuse scwcr uapacil.y, 126 N J.

at 421. 599 A.zd1248. That wa-s so because the "Township
had repurchased approximately filtern permitr" anrl "was

considering the repurchase ol others" and hecause the

plaintiff had not dcmanded that Mcdford "rcputchasc

specific permits." Ibid.We noted that had Medftir.l ruted

arbirrarily, "a court might direct it to exercise its option to
repurclrasv." /lid That s,crrrario, envisioned by our Court,
prescots rtself here.

Based ou the sumrnary-judgment record before us.

it is apparcnt tbat, despite its ordinance, Readington

maintains a blanker policy ol not repurchasing unused

sewer capacrty allocated to developers. 'l'he Lharrman ol
the Server Advisory Committee told plaintifls attorney
that "the policy of this board and the policy of the

Township Commrttee has been not to **762 take any

capacity back." The Chairman's statsmcnt reinforced the

Tuwlsltip attorney's eadier conuriunicarion to p.laintiff

that the Township Comrnittee did "not wish to terminate
any of its existing agreements,"

Approximately one-third of Readington's entrre sewer

capacity-322,009 gpd-is not in use. That unused

capacity is largely in the hands of a relatively snralt

number of private entities. Currently, Merck has 141,900

gpd and Bellemead has 66,060 gpd oi unused sewer

onpacity capacity allocated for more than a decadc but

still not in rrse Both companies reeived applovals for
their devclopment projccts in the late 1980s. Tbat sewcr

capacity was allocated by contmcts to private entities

thut financed the plcnt expansion project and rvas paid

for at sonsidelable expense cannot be the end of the

Rnaly3is. Otherwise, the ordinance requiring Readington
to exercise its discretion in recapturing sewer capacity
would be moaningless, Those entities that purchased

unused t345 capacity did so knowing thot thc ordinance
placcd potentiai tcmporal limits on how long that capacity

could be held in reserve and gave the Township the

authority to recapturc unused capacity lor disribution to
develclpers with projects ready to go. The ordinance made

W€5TLAW (,:r 1(li8 Th,tnrsnrr Rr:trterr.; Na'rlArnrlo,_,rrrlinFl li S. Gc;vernrrrt_.r,1 Works t2
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has rendered the ordinance toothless, and' fts the trial

court determined, "functiolred as a de facto moratorium

on any development which requires sewerage."

We substantially agree with the conclusions that

Judge Buchsbaum reached lrom the summary-judgrnent

record. ln declining to recapture unused sewer capacity

for plaintiffs project, lhe Township in its resolution

incorporated by relerence, wholesale and uncritically, the

arguments of the developer defendants. That approach

suggests that the Township had effectively delegated its

land-use authority to.private entities. The resolution failed

to analyz.e development by development why none of
the unused capacity-after years of lying idlo-could be

recaptured.

The resolution also failed to analyz* which developments'

if any, fall under the dictates of the Permit Extension Act,

N.J.5.A.40:55D-136, I to -116.6. The Permit Bxtension

Act tolls the expiration date of certain land-trse approvals

for a period of time "due to the present unfavorable

econonric conditions." N,J.S.A. 40;55D-136.2(m). The

Act covers "an agreement" betwcen a developer and

municipality "for the use or reservation of sewerage

capacity. " lf. "I. s. l. 40: 5 5D- I 35. 3. Admittedly, the Permit

Extcnsion Act would take precedence over an ordinance

and therefore might limit the Township's disoretion'

Lasl, and rnost significantiy, the resolution did not give

a "reasoned explanation" for the Township's failure

to exercise *347 discretion, as required by its own

ordinance. The Township and defendant dcvelopers

cannot contract away their obligation to comply with

the law-whether it is Firsl Peoples, the MLUL, or

the Readington sewer ordinance. Private parties do

not have a right to hoard unused sewer capacity

indefinitety and therefore efiectively impose a moratorium

on developmcnt. As a best practice' we suggest that

the Township maintain updated records of the unused

capacity held by private parties so that it can exercise its

discrction, when necessary, with current information' In

addition, a property owner seeking capacity should have

acccss to riata that is necessary to making an informed

decision whether to proceed with a development plan.

We adopt the thoughtful approach taken by .Iudgc

Buchsbaum. We order the Township Committee, within

ninety days, to undertakc a critical review of the unused

capacity identified by plaintiff and to deterrnine whether

any such capacity can be recaptured from defendants

to satisfy plaintifls development needs. The Committee

should consider the factors outlincd earlier to guide the

exercise of its discretion. We add that if a property

owner, presently holding a substantial amounl of unused

capacity, has moved its business operations to another

municipality and there is no realistic prospcct that

approvals previously acquired will result in a project

coming to fruition, that factor mttst be given significant

weight in deciding whethcr to rccall capacity.

Last, we address when a party has a sufficient stake to
purchase unused capacity. Needless to say, the Township

should not recapture unused sewer capacity from one

party and allow its sale to another party that is unlikely
to put that capacity to use in the near future. A party that
has received preliminary site plan approval obviously will
have a stake in reqtresting capacity, but we are loath to
impose that as th€ nccessary test bccause of the signihcant

costs involved in secr,rring such an approval. Herc, the

Township offered plaintiff the opportunity to present a

conceptnicceptityceptniccept **7& *3d8 plan to the

appropriate board.6 If such a plan is satisfactory, and

assuming that sufficient unused capacity is available, then

the Township could commence the proccss of recapturing

capacity at plaintilfls expeuse and hold that capacity

in escrow, contingent on plaintiff securing all necessary

approvnls. If plaintiff does not secure the necessary

approvals, then the Township can sell that capacity to

another developer thal needs it for an imminent project,

or resell it to the original owner.

VI

For the reasons given, we afhrm the Appellate Division's
judgment upholding thc trial court's dismissal of
plaintiffs facial challcnge to the Readington Township

sewer altocation ordinance. We reverse, however, the

Appellate Division's judgment rejecting the trial court's

determination that the ordinance, as applied, violates

principtcs espoused in First Peoples, The Township

Cornmittse shall undertake a oritioal r€view of the unused

capacity idcntihed by plaintiff and dcterminc within

ninety days whether any oapacity can be reoapturod to

satisfy plaintiffs development needs. We remand to the

trial court for proceedings consistent with this opinion,
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Chief Juetice RABNER and Justices PATTERSON,
FERNANDEZ-VINA, and SOLOMON join in Justice

ALBIN's opinion. Juetice LaVECCHIA and Judge CUFF
(temporarily assigned) did not participate.
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ALBIN, PATTERSON, FERNANDEZ-VINA and

soLoMoN-s.

Not Participarrng-Justices LaVECCHIA and Judge

CUFF (temporarily assigned)-2.

*349 For affirmnnrc in pnrtlrcversal in partl
remandrnent-4tief Justice RABNER and Justices

221 N,J. 318, ll3 A.3d,'744

Footnoto*

1 N,J.^.C, 7:94 i.0 prohibits tho usc ol a septic Bystem to maneg8 e wasl€water oopBoity of ovor 2000 gpd without

permirrion frsm the Ncw Jereey Departmant of Envlronm6ntal PrnlFr:tinn

2 ln '1988, Merck obtained preliminary slle plan approvals for projects to be constructed on its Readington property. Ths

approvals w€r€ sel to €xpir€ in lwenly years, ln 2008, Readinglon granted Merck a ten-year extension oi its preliminary

sit€ plan approvals, snd th€ Township agrood that lt would not seek to recapture any unused sewer capacily until 2018.

lJ ln 19E8, Bellemead was granled prelimtnary and ltnal site plan apptoval for its "Halls Mllls Farm" developrnetrt projecl. The

approval was set to exprre in eight years. Bellemead was granted multiple extensions with the final extension sot to expiro

irr July 2010, Ao dr rrroult ul tho Authority'o plont oxpanoion, Bollomoad wao allocated 68,746 gpd of oapacity, tnaking

its tolal capaclty 1 10,746 gpd, Bellemead is usins 44,686 of that qallonage, while 66,060 gpd-the amount requhed to

operaie its Hall$ Mills project-remains unused.

4 The court excepted from the ordsr defendants Country Classics of Readlnglon and Readington Cornmons trecause lhey

e vidcntly aru using thck capacity.

5 Th€ plaintiff also unsuccessfully sought an order requiring Medford to expand the capacity of the sewage plant. /d. al

418, 423-24, 599 A.zd 1248.

6 Ttre uurruepl plurr suggestuJ Uy tlre Tuwrrslrip iuseritbles the Infomlsl review avallablc undcr N.J.5'A' 40:55D-10'1. A

planning board is permittsd to conduct "an informal review of a conc€pt plan for a development for whlch the developer

int€nds to prepar€ and eubmit an applicstion for development.'N.J.S,A. 40:55D-10.1. An applicant can ''benefit from

ihe exchang€ of idoas and expression of the board's preferenoes" without havlng to "expend[ ] the significant amounts

of monoy roquirod in tho propamtlon of dovolopmont plans and applicatlone." 36 New Jersey Praclicc, Land Usc Law $

13.10 (David J. Frizell& Ronald O. Cucchlaro) (3d ed,2014). However, lmportantly, noither the board nor the applirarrt are

bound by the diocussions. N.J.S.A. 40:55D-10.1. An applicant must still proceed through the ordinary approval process.

End ot Dooumeni Or 2018 Thomson Reuters. No ctaim to origin€l U S. Govemment Works

All Cltatlous
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Srnwervs, Ilennrs & GunnxsnY, P.C.
AT|rORI{ITYS AND COUNSE:rJ)RGI AT LAW

361 MAINslTREiNT

P. O. DFAW&R 660

NIANTIO, OONNS}CTFIOT]T 06357
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0CI r 1201$

DIRECTOR OF PUgUC WORKS

TSt 1860) ?80€OOO

FAX €601 730.seo7

E.MAIL Htrg.r€s) sntetsornot.not

Oclober 17,2018

lvt. Ma* Nickerson, Chairman
East Lyme Water and Sewer Comurission
PO Box 519

Niantio, CT 06357

Re: Outcv{s}. I)iiYcloJ)tnel}tJ't&tlJ.J$lri: Li.C,'.$aK:tvii jlgi}Us&&LLJ'.''

Dear Mr'. Niokerson:

Please consider this letter as a rcquest, prusuant to the recent interim procedr:re for sewer

connections, and in particular, with respect to the large format store (Costco) as provided in the

Master Plan for the Gateway District approved by the Zoning Commission in 2008, This approval

involved a regulation ohange and ultimate l{aster Plan approval, which was considered over a two

ycar period, involving several public hearings. During this prooess, water and sewer demand was

considered, and data provided, As consuuotion bogan in 2013, additional data relative to

consumption was provided to the Water and Sewer depadmont covering all phases of planned

development, botl: commercial and residelrtial. The site is also the subject to 3 sewer assessments,

not including supplemental assessments based on constructed residenlial units, Finaily, both a sewer

and water maim have been brought into the site, as well as a sewel ancl water pump stations

constructed, dosigned to meet the needs of the developnent,

Design and approvals fbr the Costco store have been in procsss over the last several years,

and ai this stage, all local, State and Federal permits have been obtained, Costco has filed their

applioation for a building permit, and will shortly be filing a connection lequest.

Based upon arohitect's calculation, we expect that the total daily sewer demand will be

7,650 GPD. As you will note, the expectod demand is not substantially above the 5000 GPD

requiring application to the Commission for eapaaity evaluation prior to a oonnection request'
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STORE

East Lyme
(Proposed)

Waterbury
(Actual)

New Britain
(Actual)

BT]ILDING SIZE
(Square Feet)

158,800 s.f.

152,700 s.f"

155,000 s.f.

SEWER DEMAND
COSTCO

RELEVAI\T SEWER
DEMAND FACILITIES

Food Court
Meat Department

Food Court
Meat Department

Food Court
Meat Department

AVERAGE DAILY
WATER DEMAND

7,650 GPD

5,400 GPD

7,065 GPD

DETERMINATION
METHOD

Architect calculated
estimate

Actual based on
water usage

Actual based on
water usage
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Frsm:
Sent:
To:
Cc:
Subject:

'ffcd Herris

Carlson, Michelle [nrcarlson@Blcompanles.com]
Tuesday, September 25, 2018 2:05 PM
Brad Kargl
Vctor Benni; 'billm@eltownhall.com'; Pierides, Emile; Ted Harris
Gateway Commons Costco Water Demand

The waten demand fon Costco is:

99 GM with an anticipated water use of
appnoximately 7 ,650 GPD. Do you need any othen
)information ?

Thanks,

Mi c he1le

Michelle Carlson, P. E .

Hi Bnad,

I Director of Land Development



Waterbury Costco Warehouse- Costco Page I of2
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The Assessor's office is responsibLe for the maintenance of records on the ownership of
properties. Assessments are computed al70o/o of the estimated market value of reat

property at the time of the last revatuation which was 2017 '

lnformation on the Property Records for the Municipal.ity of Waterbury was last updated on

LA/26/20L8.

Parcel lnformation

Location

Unique lD: 040401560512 0404-0156-0612 Acres: L7.09

490 Acres: 0.00 Zone: ( Volume /
Page:

3379/ 747

DeveIopers

Map / Lot:

Census:

Value lnformation

Appralsed Vatue Assessed Vatue

Land 1,981,934 1,188,7 50

3500 EAST MAIN 5T Property

Use:

Rerait Primary

Use:

Matl Anchor -

Department / Big

Box

Map Btock

Lot:

WATERBURY

http:liwww.propcrtyrccordcards.cornTrintPagc.aspx?touncode= l5l &uniqucid:0404015..' 1A12612018
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Buil.d ings

Detached OutbuiLdings

TotaI

Appraised Vatue

15,230,808

658,042

t7,872,784

Assessed Vatue

10,661,570

460,630

12,510,950

Owner's lnformation

Owner's Data

COSTCO WHOLESALE CORP

PROPERry TAX DEPT 313

999 LAKE DRIVE

TSSAQUAH WA 98027-8990

Building 1
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Category: Retail

Stories: 1,00

Heating: Complete HVAC

lg Dit ount lorr

Concrete Eiclq Tex

Face

Use:

Construction: Average

Fuet: Gas

Roof

Materiat:

Matl Anchor -

Department / Big

Box

GI*A: t52,704

Year Buitt: 1993

Cooting

Percent:

Composite Buil,t Up Beds/Units: 0

a%

5iding:
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EAST LYME WATER & SEIIIIER COMMISSION
REGULAR MEETING

TUESDAY, NOVEMBER 13th, 2018
MINUTES

The East Lyme Water & Sewer Commission held a Regular Meeting on Tueeday, November 13,2018
at the Easl Lyme Tonn Hall, 108 Pennsylvania Avenue, Niantic, CT. Cheirman Nickerson called the
Regular Meeting to order at 7:15 PM immediately following lhe previously scheduled Public Hearing.

PRESENT: liank Nickcrson, Choirmon, 9tsvc Dl6lovunno, Dcw Jocqucs,
Dovc Aiurphy, Joc Aiingo, (nrol Ruscll, Rogcr Spcnccr, Dorc

7-ollcr

AI,SO PRESENT: ltlorncy Thcodoru Horis, Rcprusarflry thc Appllcott
Attonrcy Rlword O'Colnncll, Toun Couttscl

Attorncy liqr* Zomarko, Town Coumcl

Joc Brugnw, htbllc Works Dltsctor
&ud Korgl, i{rnlcfpl ttflllfy Etglnae-r
Anno Johncqt, Finoncc Dhcgtot"

FILED IN EAST LYME

AB9ENT: Dow Botd

t. Crll to Onder/ Pledge of Allegiance
Chairman Nickerson callEd the Regular Meeting of the Eest Lyme Water & Sewer Commission to order
al7:15 PM immediately following the previously scheduled Public Hearing which was closed al7:14
PM. The Pledge was previously observed.

2. Apprcvelof Minuter. Publlc Hearing Mesting Minuter - October 23,2018, Regulrr Meetlng Mlnuter - October 23, 2018
Mr, Nickerson called for e molion or any diecussion or contrctions to the Public Hearing Meeling
Minutes or Regular Meeting Minutes of October 23,20'18.

nMoTloN (11

Mr. DlGiovinnr moved to epprovc the Public Herring Meeting Mlnuier and the Rcgulrr Meeting
Minuter of Octobrr 23, 2018 rl preccntcd.
Itllr. Zollor reconded the motlon.
Vote: 8 -0 - Z. Motion perred.
Abrtrinod: Mr. Nlckcnon, Mr. Jecquer

3. Dclegrtionr
Mr. Nickereon called for delegatione.
There wore no delegations.

1. Gonrider Allocrtion of Sewer Grprclty for Gortco
Mr. Mingo said that the 160,000 gpd that wae approved for Gateway doee not nEcessitate going any
furthcr as thc Costco can get capacily from there.

Mr, Nickerson said that they should go through the proceae rny,rivsys - they are looking for 7,650 gpd

from fire Sprqlmate 282,000 gpd avrilrblc.
Mr. Mlngo eeked for the Atlomey to rula on lt.



Altomey Zamarka, Town Counsal said that the 160,000 gpd is a courl analysis. He noted that they are

herc bf Regolution and added that Attomey Hollister is conest that Landmark does have an interest in

the Coitco application as tho Landmerk application is also out there for capaci$. Costco does need to

be analyzed for available capacity.

Mr. DiGiovanna asked if that lsn't what Bred ceme up with in his analysis,
Mr. Kargl said tha{ he would fecl more comfortable with his analysis once he has convercalion wih the

DEEP on it snd receives lheir input.

Mr. Mingo asked if he would be conect that they should not put a motion on the floor and asked

Counsel if that is within lhe parameters.

Attomey Tamar*e seid thal it would nol be out of order as long ae il would not exceed the 118,000 gpd

that Lendmark is seeking.

*MOTION (2)
Mr. Mingo mlved to grent Gostco aewer capacity in lhe emount of 7,85{l GPD ag requcsted.
Mr, DiGlovanne reconded the motion.

Ms. Russell said that she has a concem with going with an estimate on the 262,000 gpd rather than a

more definitive numbor.

Mr. Nickerson said thd he hes enough oonfidence in Mr. Kargl that he is pretp accuraie and further the

Court is eware of the number of 160,000 gpd given to Gateway, Further, he added that he would love to
pulruc the State capecity that is sitting out there unusod even though they clalm that they wlll use lt.

Ms. Russell said that she feels that it is difficult to wnp yourself eround as the figures fluctuate.
Mr. Kargl seid that is exactly why he took en average.

Mr. Mingo said that based on the new resolution thet those below 5,000 gp.d can just have it - two of
those aided together will have eaten up the 7,650 gpd and them some 8o it is a moot point.

Mr. Jacques asked Mr. Karglwhat he would be asking the DEEP'
Mr. Karll said that he would be asking what they would be looking at as it states thet we have 1570 of
the 1ott4=gpd but what is the metric that is being used and is that the starting number,

Mr. Mingo ssked Mr. Karglwhat the next step would be.
Mr. Kargl asked ihat he bb allowed to complete the procass that he has sterted,

Mr. Nickeraon called for a vote on the motion.

Vote: 7- I -0. Motion Passed.
Against: Mr. Rusell
(Note: a brief break was taken here)

5. 8et Public Hearing Datcs for Sewer Capaci{ Applications
Mr. Nickereon aeked Attomey Zamarlta for input.
Attomoy Zamarka said that in tottorlng lhe land use statutes for time frames that he would suggest that
any new application public hearings are set towarde the farther end.

Mr. Nickerson said ihat they would have to sst more meetings as there are a number in the pipeline co
the parameters will have lobe set. Theywould have lo determine if they would give EeYver capgcity
'1ckets' and if they would have an expiration date, They have specific meellng dates to establish
procedures,
Attomey Zamarka said that he is not auraro of other applicatione that were epegili_c to this and not a

zoning ipplication. He suggested that perhaps ae of this date that they heve 65 days to schedule.
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Mr. Mingo asked for a legat opinion regarding whatwould stop the Old Lyme beaches from going to

Waterfoid or New London forsewer capacity and bypassing us completely.
Attomey O'Connell, Town Counsel said tnaitne DEEP doei not rec6gniza beach communities as a

WPCAigenry. Thdse communities er€ a quasimunicipality and are 6ommunities lhat arc set up by

specialact.

Mr. Nickerson suggested that they set the public heering for JAG, Gatewey ll (120 epartrnenl?). r13^ 
^.Pazzaglia for Jariuiry before theii regular nreeting on th-at same evening as long es it falls within the 65

days. fiwas determiried lhal theywoi.lld have to h-otd that public hearing on Jenulry 8, 2019.

Mr. Nickerson asked Mr. Kargl t6 have the capacity iniorniation for thei for their December meeting'

6. [.rndmerk Remend Heering Procedulu
Attorney Zamarka noled the current status of the case for Landmark and that it was remanded a

numbei of times. The latest being that in nugujithe ;"Oge uptrJiO tne decision of Judge Cohen's ruling'

They petitioned the Supreme Co-urt and the Euprim" Colrt ienied their petition so Judge Coleq'9.
decision stands. He explained that white ttre t+,OOojpd figure was low that is does not mean thal the

118,000gpd that they riquested has to be granied. ihe C-ommission has to grant somewhere between

tne i +,Odb gpd and i t g,bOO gpd while taki-ng into consideration that they cannot deny .use 
of tl 

.9 ,.,^^_.-
propsriy or iiake it non-usabi-C. He noted tnit the New Jersey case lhat was cited in Ailomey Hollisters
iettirw-ould not be relevant here. He addeO itti{ettor"Vs n6niiter and Reynolds have requested to

address the remand pftlc€ss in the Landmark case.

Mr. Nickerson asked if he would suggest howfuhen they should proceed. Should they set up special

meetiggs.
nttoml-y Zamarka said that he feels that it would be in their best interest lo reach a decision on ths
Landmirk cepaoity prloito the other Jpplications. They have more than sufticieni information to work

with on that and would concur that special meetings should be set.

Mr, Mingo said that he takes issue with listening to anymore attomeys this evening and thatwithout the

capacity figure that it is e waste of time-
trli. tticlteion said that he would Ettorry them only three (3) minutes each and asked that they focus on

the remand issue.

Attomey Hollister said that he mostly agrecs with Mr. Mingo especially on the capacity is.rue]Olff3s
otfrenviie they are flying blind. He clutloned that their deiision'cannot be on conlrolling.land_use ano

that the decision is betfraen 14,000 gpd and the new figure that they provided this evening of 19O'.90o

gpd but shoutd be no where neir tnJ i 4,o00 gpo.F.y need to geti'fair number.and tha! legally they

ihoutO be granted the 100,000 gpd ancl then idt the lanO use are-na make their determination.

Attomey Reynolds said that Attomey t{ollister has said that they have to allow the proJeg to pP???l--
but thai is n6t what was said. lVtrile ilrey cannot shut down the 

-project, 
814 units a1e not reasonable ac.

there has not baen an 800 unit projeet ti ttris areE. Gateway m,iyii, lhl end be 400 units but that would

hava baen the maximum numbir io E f + unitJare iust unroisonlOte, Further they haven't actually seen

projeots of more than ,l00 units so to do ttr"t "iiij-Jil toufO bo far tess than f6r the 800 that they are

seeking.

Mr. Nickerson said ihat they would harre their Regular Meeting on Decembe r 11,2018 and a Special
Mccting on Decamber 18, 2018 for tlre Landmark remand.

Mr. Mingo noted that thcy need to rerrt ornbsr that thsy arg not e land use agency.

7, WrterfordlThrce Beecher Letter
Mr. Nickereon asked Attomey O'Conrtell torevienv this.

Attomcy O'Connell explained that ttr ear had received a letter from Chairman Gresn of lhe Watcrford
Utitity iommission sghnJlnattfiiv o6jecuo Eest Lyme conrraaing with three (3) beach communities
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(Old Lyme) to lake lhoir sewer flony ae that flow will affect Waterford's sewer system infrastruc{uro
without Walerford approving the terms and conditions of use, Mr. Nickerson sent a lettEr in respons€
stating that they could not frnd anylhing prohibiting it and that in fact they were ordered by the CT DEEP
to accept sewege florv ftom the beach communities and to enter into an agr€ement with them. This was
imposed upon Eest Lyme and the DEEP did not order Waterford to do anything. Also, East Lyme paid
Weterford a subslantlal sum forlhe righl to transmil sewage (up to 8M gpd) lhrough Waterford's mains.

8. Billing Adjurtmentc
Thare were none.

g. Approval of Bills
Mr, Nickerson called for a motion on the Niantic &. Pattagansatt Pump Station PER bill.

'.MOTION (3)
Mr, DlGiorrinna moved to approvs payrnent ofi the following Nientic & Pattagansett Pump Station
PER blll: Werton & Sampaon, lnv, *1E5250 in the amount of $5E'605.00.
Mr. Zoller mconded the mofion.
Vote: 8 -0-0. Motion passed.

Mr. Nickerson called for a motion on the Booster Station Upgrades bills.
*MOTION t'[i
Mr. tliGiovinne moved to rpprove peyment of the tollowing Boocter Shtion Upgradet bills:
lntegrated Controt Syrtems lnv. #3202 ln the amount o,f 15,700.00 and lntagrrted Control
Sptems lnv. #3203 in the amount of $710.00.
Mr. Zoller reconded the motion,
Vote: 8 -0-0. Motion paued.

Mr. Nickerson called for a motion on the Water Main lmprovement bills.
*MOT|ON (5)
Mr. DlGlornnnr moved to approve payment of tha following Water Main lmprovement bills: B&L
Construction lnv. #73558 inthe amount of $12,193.00 and B&L Construction lnv. #7$559 in lhe
amount of $5,311.49.
Mr. Sponcer rcconded the motion.
Vots: 8 -0-0. Motion pa*ed.

10. Finance Dircctor Report
Ms. Johnson said thEt she would get the information to thEm once all of it was entered into the system
as itwas not ready at thig time. She recalled that she had requested the closing out of projects and lhat
had been done along wlth another one that was completed,

ll. Wrtcr & Sewcr Operatlng Budget Strtue Reportt
Mr, Bragaw noted that lhey had been provided with the spreadsheet as well as the assumptions that he

hed made with regard to the Well 1A and 6 upcoming projects. He noted thet it assurnes a 2.75% water
budget incrcase each yaar over the naxt eight (8) years, There are anticipaled increased revenues es
well and with all of this in mind he said that he felt that they could reasonably afford going forward with
lhe Well 1A and 6 projec,ts while still being able to pay for end implement tha meter replacement
projed. He also noted that they need to get our of the meter deposlt business.

12. Weter Profec't Updates. Wsll lA and 0 Trcatment Plant Modificationr and Upgnrde - Diacusaion and Poesible
Project Authorlzation for Construction Phaee

Mr. Kargl recalled that the issue here was affordabitity and that Mr. Bragawwas working on that aspecl,
Mr. Bragaw eplained that they had a debt spika this year but then it goes way down so he fell lor lhe
reasons cited above that they could afford thls projecl.
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*rMoTloN (61

Mr. DlGiovinna moved to fonuard the Well lA and Well 6 Waler Treatment Profect wlth an
estimrted cost of $4,640,000 to the Borrd of Selectmen for approval and to begin the
authorizg$on process.
Mr. Zoller seconded the motion.
Vote: 8 - 0 - 0. Motion Paseed.

13. Correrpondence Log
There woru no comments,

14. Chairman'r Report
Mr. Nickerson reported that he had held a meeiing on e new Public Safety building. going forward and

tnat ttre proposei project is for $6M for the cuneni Honeywell building as they are.leaving their building_.

here enit mbving tb s;lother area in Connecticut. They hive made a purchase and.sales agreement lhat

is contingent up6n all approvals. They need to get th; Police outof the'downtown building which. has a

tot of issies not to meniibn space. Hi said that'he would like lo do this within 120 days- and get it to

referendum as it ls a very imilortant proJect and this building is well set up for this and for future

expansion of the important emergency managomeni system.

15. Appoint Water Regulations Subcommittee
mr. Brbiar^r said that thiy are moving forward with the water regulations as this is necessary io support

the meter replacement Projec-t,

Mr. Mingo said that the subcommittee that is for the sewer regulations Eerves for both - so they would

also work on the water regulations.
Mr. Bragaw asked if Mr. Mingo, Mr. Zoller and Ms. Russell are still interested in serving on this

subcomhittee and if anyone else wishbs to serve on it, they could lel him know.

16. Arairtent Utility Engineer Update
Mr. eragaw seid thaftheinen interviews and that the skill set is a tough one. They ha-ve found that

they neiO very strong witer skills so they decided to go back out and idvertise again for that certain

typ6 
"i 

pJreori anO s[itt set as he euspecls that someif the people who may have been interested were

Jd-rV s11lng with the water side but dii not apply due to now ihe bescription was worded. They will re'

advertise and rc-assess.

t7. Staff Updates
e. WebrDeparhrent MonthlY Report

n4r. Murptry noted that there is sti[ 51% ihat has to come from New London as we have only laken 690/o'

He askid if rcy are going to make it before they have to start pumping back.
nf i. farli iaid t-hat tn6y ifr using it to nush tre hydiants in the hortir enO ot Town and that Well 1A will

aiso go-offfor surgingio that wiii mean tfrat-mey'wifiutili.e more. He sald that he is hoping that lhey will

get close to the 1000/0.

b. Sewer Deprrtmcnt Monthly Report
There wsre no comments.

18. Futuru Agcndr lbmr
No commentS.

t9. ADJOURNMENT
Mr. Nlckerson called for a motion to edJoum
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*"MOTION (7)
Mr. Murphf riroved to adjourn this Regular Meoting of the East Lyme Water & Sewer
Commission at 8:51 PM.
Mr. DiGiovanna seconded the motion.
Vote: I-0-0. Motion passed.

Respectf u I ly submifted,

Karen Zmitruk,
Recording Sacretory
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EAST LYME WATER & SEWER COMMISSION
PUBLIC HEARING I

Tuesday, NOVEMBER 13th, 2018
MITTIUTES

The East Lyme Water & Sewer Commlssion held a Pub'lic Hearing on November 13, 2018 at Town Hall,

i0B Pennsylvanla Avenus, Niantic, Connecticut on lhe Applioation of GDEL Commercial for
determination of eewer oapacig for a Costco Relail Store a1284 Flandere Road, Map 31,3, Lot 1.

Chairman Nickerson called the Public Hearing to order at 6:32 PM.

PRESENT;

ALSO PRESENT:

ABSENT:

Mork Nickerson, Choirtnon, Sfeve Di6iovonna, Dow Jacguas, Dove

Murphy, Joe Mingo, Corol RussEll, Roger Spancer, Dow Zoller

Afiorney Theodore Horris, Reprasenting the Applicant

Attorney Edword O'Connell, Town Counsel

Attorney lAork Zonrorko, Town Counsel

Joe Brogow, Public Works Director
Brcd Korgl, AAunicipal Utility Engineer

Dow Bond
FILED IN EAST LYME

0v
NE

Pledge of Allegiance
The Pledge was observed.

Public Heering I

r Appliceflon of GDEL Commercial, LLC for determlnrtion ol lewer capacity for a Gogtco Retail
Stor€ at 284 Flanders Road, Map 31.3, Lot 1.

Chairman Nickerson called the Public Hearing to order at 6:32 PM. He noted that the Notice of Public

Hearing had been publlshed in ihe New London Day on November 1,2018 and November 8,2018. He

then ca'iled upon tlie applicant or the applicant'a representetive to present thoir request.

Attomey Theodore Hanis, representing the applicant said that the Costco would be located to the west

eido of Fland€re Road along i-95, Costco is ihe large format store under the Master Plan for the Gateway

District that was approved by the Zoning Commission in 2008, O9slen and alprovals for the Coslco have

becn in process ovir the laei eeveralyears and cunenfly alllocal, State and Federal permlls have been

obtained. The application for a bullding permit has been filed and ehould be approved within these next

fartr weeks. Theid was a demand for resldential houslng and ihat component was developed; during that
gme thg Costco intErcst developed. He noted the epreadsheet oomparatives on other Coalco siorss

o€wer demand that he had preientcd. Thts was entsrsd as Exhlblt 1. He sald that the aciual is legs than

whal wae celculated and that thay had also found the same to be true with the reaidential componant -
lhe actusl ig lcss then what wes originally crlculrted, Thie is rnticipated to be the eame.

Ms, Ruesell asked about stalistlcs for the Food Court, Meat department and why the bathrooms were not

included.
Attomcy Hanic said that the Food Courts and Meal D€partments ar€ constante and maximum demand

areas -just at they would be with the storE in East Lyme.

Mr, Jncquee agkEd where the 99 GM camE from ln the email'
Mr. lGrgl and Mr. Hanis said that lt ls from an aottal meter readlng.
Mr, Spencer noled lhat ihe calculation would nol come out oonectly.

Mr. Niokerson said that they have provided very real data from actual comparatlve stores.

Mr. Murphy esked if it would have a brown water system.



Mr. Hanie said that he was not sure.
Mr. Nickerson gaid thal thcy would be uslng wsll water for lnigatlon, elc.

Mr. Nickerson asked if there wore any comments frsm the public -

Attorney Timothy Hollister, plece of bu8ines8, Harfford, CT; representing Landmark D_evelopment eaid
thai he 

-had 
a letter that he iubmitted and would like to read inio the record. (Exhibit 2) He noted lhat

Landmark has a legally protected interest in the Costco application as outlined in his letter. He aeked

where the capaoigstudy was for the Costoo request as he had not heard anything on it. He noted that
Gateway did nol 6egin until lala 2A12 and that Landmark's application preceded it.

Attomcy Rogu Reynolds, place of business not identlfled, - representlng Frlends of Oswegatchie Hills

and Save the Rivei, Save the Hills as interveners with regard to the Landmark application said hat he

objec.ted to what Attorney Hollister had said with regard to the Courts on the capacity issue in reletion to
the remaining capacity and whal they ehould allow Landmark.

Mr. Nickerson said that while he is trying to give some leeway here that he wants to stay focused on the

Costco application as there are othei applicitions that will also be coming before them in the future.

Mr. Reynolds said thal Landmark's assessment is not related to Cosico'

Mr. Hanis said thal he did read the Court memorandum and noted that Gateway was already granted

160,000 gpd and that they really could use some of that. His letter to the Commission was submltted and

entered as Exhlblt 3.

Mr. Nickerson asked if there were other comments.

*MOTION (t)
Mr. Mlngo moved to close the Public Hearing.
Mr. DiGiovanna reconded the motion.
Mr. Nickerson noted that they would have other applications coming before them for sewer capacity,

Mr. Kargl said that information was based on the Weston & Sampson study of f Q!2 and.that since that
timc he}as taken the data and comc up wlth an analyais on gpd available (262,000 gpd) - bascd on thc
maximum monthly average over six (6) years. He noted lhat the New London plant has 10M gpd of
maximum caPecity which they cennot exceed.

Mr. Nickerson not6d thet the 262,000 gpd is a moving targel and that ihe 7,650 gpd requesl is

approximately 3o/o of our capacity.

Attomey Hollistar said lhat whrt Mr. Krrgljust explained is the essonce 9! the capaoity eludy. Hc would
tike him to circulate his ane'ysis and for in6m to postpone closing the public hearlng as they have a rlght

to reviar thet informalion.

A vote was called for the motion and second on the floor,
Vote: 8-0- 0. Motlon Prsead.

Mr. Nlckerson closed thls Publlc Hearing al7:14 PM.

Rcspactf ully submitted,

Karen Ztnitruk,
Recording Secretory
(Exhibits 1,2 &3 oftochad)
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NO. HHD LND CV 15 60566375 SUPERIOR COURT

LANDMARK DEVELOPMENT
GROUP LLC, ET AL. JUDICIAL DISTRICT

OF HARTFORD
LAND USE DOCKET

EAST LYME WATER AND SEWER
COMMISSION NOVEMBER}7,2OI8

MOTION FOR JUDGMENT1

Plaintiffs Landmark Development Group LLC and Jarvis of Cheshire LLC (collectively,

"Landmark") hereby move for the entry ofjudgmenf in this matter, specifically an otder to the

defendant Commission to conditionally grant Landmark's 2012 sewer capacity application for

1 18,000 gallons per day, with the final, actual allocation being the gallons per day needed to

support a Preliminary Site Plan, when approved by the East Lyme Zoning Commission.

This Motion is made at this time because (1) this Court's July 6, 2016 decision, that the

Commission must grant Landmark "suffrcient capacity to further the development of their

project" is now final; (2) the Appellate Court, 184 Conn, App. 303, 306 n.2, held that the

Commission on remand"must grant" (original emphasis) the application; (3) as a matter of law,

"sfficient capacity to further the development" has only one meaning - the sewer capacity to

support whatever development plan is approved by East L)rme's land use (wetlands and zoning)

process - not the land use or residential density that the defendant Sewer Commission deems

acceptable; (4) there is, therefore, only one legal remedy that this Court can grant at this time in

this administrative appeal; and (5) in the past several weeks, the Commission has expressly

stated its disagreement with and intent to resist this Court's order, defy this Court again, and

continue to violate Landmark's rights.

Attorney Roger Relmolds, representing intervenors Friends of the Oswegatchie Hills
Nature Preserve, Inc. and Save the River-Save the Hills, Inc., has not appeared

number, but in a companion case, and is copied in the Certification of Service'

7t2354t

in this docket



Recited below, supported by an Affidavit of Glenn Russo and public record exhibits and

the record of this appeal as on file, are the relevant facts and a legal analysis regarding why this

Court must enter judgment at this time.

I. RECAP OF RELEVANT BACKGROUND; COMMISSION ACTIONS
SEPTEMBER 17 TO NOVEMBER 13,2018.

This Court is fully familiar with the facts of this matter, from the early 2000's, when East

Lyme officials first stated their intent to block multi-family / affordable housing development by

Landmark by denying sewer access;2 through the town's denial that any of Landmark's property

was in the sewer service district (ovemrled by DEEP in 2004); the 2A05 denial of any sewer

service (ovemrled by Judge Frazzini in 2011); the Commission's contention in 2012 that it had

no capacity for Landmark because all of the town's available sewer capacity was already

allocated to others (ovemrled by this Court); the allocation in March 2014 of 13,000 GPD, based

on the towns' three acre lot size zontng- which had already been repealed (invalidated by this

Court); the October 2014 allocation of 14,434 GPD, based on a supposedly "scientific formula"

but using manipulated data to yield a patently absurd and illegal result (invalidated by this

2 The record of this appeal (Commission's Appellate Court Record, p. A421, contains

minutes of a February I, 2001phone call between Town officials and land use attomey Robert

Fuller. Those minutes state in part:

NO AVAILABILITY FOR WATER AND SEWER
Not in sewer shed, commitment elsewhere for availability.
This plan would consume a lot of sewer and would require

an extension.
Without water and sewer, cannot get affordable housing
project through.
WATER AND SEWER COMMISSION HAS NO
OBLIGATION TO EXTEND TO PROPERTY - DOES

NOT FALL LTNDER AFFORDABLE HOUSING ACT.

Atty. Fuller stated that the Zoning Commission needs a basis for denial.

He suggested including the water and sewer report, addressing traffic and

environmental, and the Planning Commission's report in the record.

I

2



Court); and finally through three years,2013-16, when the Commission repeatedly lied to this

Court, claiming its available capacity was 130,000 to 225,000 GDP, while simultaneously, and

without prrblic notice, allocating 166,000 GPD to the nearby Gateway development - and then

justiffing that action by asserting that the Town plainly had such ample capacity that a capacity

study and an application were unnecessary.

Enough.

On July 6,2016, this Court held, based on the Commission's Gateway subterfuge, that the

October 2014 allocation of 14,434 GPD to Landmark was an abuse of discretion and ordered the

Commission to grant Landmark "sufficient capacity to further" its development. Exh. A. In

August 2018, the Appellate Court affirmed this Court's decision, 184 Conn. App. 303, Exh. B.

On October 31,2018, the Supreme Court denied further review; Exh. C, making this Court's

decision a {rnal order.

The following undisputed facts have occurred since the Appellate Court decision, and are

supported by attached public records exhibits and Mr. Russo's Affidavit:

l. In September 2018, while the Commission's certification petition in the

Supreme Court was pending, Landmark became concemed again that the Commission would try

to undermine the Appellate Court ruling by continuing to allocate sewer capacity to Gateway and

other users, and then asserting that it had insufficient capacity for Landmark, As a result, on

September T7,2018, Landmark filed with the Commission a letter asking that the Commission

approve Landmark's application. Exh. D.

2. In response, at its rneeting on September 25,2018, the Commission,

without any notice or hearing, adopted an "Interim Sewer Connection Procedure," Exh. E, which

in relevant part states (emphasis added):

WHEREAS, on August 21,2018, the Appellate Court issued its decision

("Decision") on the Commissions' appeal, which upheld the Trial Court

Memorandum of Decision, and held that the Commission is required to



perfonn a sewer capacity analysis when-considering applications to

connect to the East Lyme sewer system;i and

WHEREAS, the Commission disagrees with the Decision and has filed a
petition for certification to the Connecticut Supreme Court, which is

currently pending; and

WHEREAS, by a letter dated Septernber 17,2018, Landmark requested

that the Commission approve an allocation for its full 118,000 gpd sewer

capacity request, pending final resolution of its appeal; and

t
WifEngeS, neither the Trial Court nor the Appellate Court held that

Landmark was entitled to the full amount of its capacity request, and the

proceedings are stayed until the Supreme Court acts on the Commission's

petition for certification. While reserving all of its rights set forth during

the appeal process, the Commission nevertheless does not want to ignore

the Trial Court and the Appellate Court holding that require a sewer

capacity analysis by done in conjunction with a sewer connection permit

application.

BE IT TI{EREFOR-E RESOLVED, that the East Lyme Water and

Sewer Commission, acting as the Town's Water Pollution Control

Authority, hereby enacts the following interim procedure:

1. An application to connect to the East Lyme sewer system

for a project that either (a) requests a connection for more than2O

resiclential units or (b) reqrrires more than 5,000 gallons per day of sevage

treatment capacity, shall also require an application for determination of
sewer 

""pacity 
pursuant to General Statues $ 7-246a;a

2. Said application for determination of sewer capacity shall

be submitted either prior to or contemporaneously with a sewer connection

application;

3. An application to connect to the East Lyme sewer system

may not be granted if the Commission determines that there is not
adequate sewer capacity for the proposed use of land'

BE IT FURTHER RESOLVED that the above procedure does not reflect

fficiat policy or procedure of the Commission or the Town of East Lyme.

3 In facg the Appellate Court opinion says nothing of the kind, and the Resolution

contains no citation.
a General Statutes $ 7-246a already requires an application for a sewer capacity

allocation.

4



Rather, it is adopted on an interim basis only in direct response to the

Appellate Court Decision, and shall be in place only during the pendency

of the Landmark sewer capacity appeal process. In enacting this interim

procedure, the Commission does not agree with the holdings of the Trial

Court Memorandum of Decision or the Appellate Court Decision. Any

findings made pursuant to this interim procedure (i.e, available sewer

capacity, etc.) shall be for the purposes of that sewer capacity application

only, and shall not be adopted, incorporated or made part of the record in

the pending Landmark sewer appeal.

3. In September 2018, Commission Chair Mark Nickerson was quoted inThe

Day newspaper as saying that, "The judges can't force us to put sewer in there," and that

extending sewer to Landmark would constitute "an unsuitable use." Exh' F.

4. On October 24,2018, Landmark filed a renewed Freedom of Information

Act request, seeking disclosure of all applications or requests for more than 5,000 GPD of sewer

capacity, see Exh. G.

5. In response to Landmark's FOIA request, the Commission provided an

application filed by Gateway for the commercial use portion of its development, a Costco store,

requiring 7 ,650 GPD of capacity; the application was filed under General Statutes $ 7 -246a, and

the "interim procedure."

6. Also in response to the FOIA request, the Commission provided a copy of

an"application" filed byPazzaglia Construction, Exh. H,for 86,250 GPD,for a "830G" [sic]

development. This application was not accompanied by any site plan or any documents

demonstrating that it is an actual development plan, or any evidence of compliance with General

Statues $ 8-30g.

7. At a Commission hearing on November 13, 2018, Landmark filed the

attached letter, Exh. I, clarifying that if the local land use process results in a site plan approval

that requires less than 1 18,000 GPD, Landmark will accept that allocation.

8. The Commission ignored Landmark's request, processed the Costco

application under its interim procedure, and approved the Costco application without making any

5



finding, as required by n 3 of its own interim procedure (Exh. E), as to the town's overall

available sewer capacity. Exh. J (minutes of Commission hearing, November 13,2018).

9. At its regul ar meeting on Novemb er 13,2018, the Commission scheduled

a special meeting for December 1 l, to consider what criteria it will devise and use to act on

Landmark's application on remand. Russo Affidavit, Exh. L, tf 4.

10. During the November 13 discussion, Chair Nickerson stated that action on

Landmark would be based on "What is fair, given the size of our town." Russo Affrdavit,

Exh. L, fl 5.

11. During the discussion, Town Attorney Zamarka told the Commission that

it had "wide discretion" in acting on Landmark, and that the Commission's only obligation is to

grant capacity "between 14,000 and 118,000. ' . '" Exh' K at 3.

12. At the November t3 meeting, contradicting this Court's 2016 ruling that

sewer commissions do not control land use, Attorney Roger Relmolds, representing

environmental intervenors, advocated that the Commission base the sewer allocation on

controlling land use, by granting capacity for 110 residential units (about 20,000 GPD), that

being the "average size" of a $ 8-309 affordable housing development. Russo Affidavit,

Exh. L, !J6.

13. At the November 13 meeting, the Commission discussed action in

January 2019 on other sewer capacity applications, including 1 20 additional residential units for

Gateway (and thus above its 27 5 units / 166,000 GPD); and the above-mentioned Pazzaglia

application. Russo Affidavit, Exh. L, fl 7.

14. In this discussion, none of the Commissioners or the Town Attorney

discussed giving Landmark's application, which dates to 2012, priority over applications filed

later, much less in 2018. Russo Affidavit, Exh. L, tf 9.

15. At this time, the Town of East Lyme has ample sewer capacity to

conditionally grant Landmark's application without impacting other users: (a) the Appellate

Court decision, I 84 Conn. App. at 317, based on data to 2014, found that the Town has at least

6



358,000 GPD, minus the Gateway allocation, estimated at 166,000 GPD, leaving 200,000;

(b) however, on November 13, Sewer Administrator Kargl stated that the Gateway residential

portion is actually only using "about half' of its allocated capacity (Russo Afiidavit, Exh. L, fl 8),

which would add more than 50,000 GPD to the Town's available capacity, making nearly

300,000 GPD available; (c) this Court may take judicial notice of Exh. M, which shows that in

2016, the Town's total average monthly discharge was 785,390 GPD, down from 1,089,279 in

2013, and the Town was using only 50.1 percent of total New London treatment plant capacity;

and (d) in November 20l7,thetotal state facility flow was only 164,009, which under the

formula accepted by Sewer Administrator Kargl in his 2015 deposition would result in:

Town capacity after State set aside (1.5 million - 468,000)
Total flow, October 2017 running monthly average

State use

1,,022,000
822,550
164,000
658^550Town use (822.ss0 - 164.000)

Available to Town 363,450

However, this calculation is very conservative, because the State facility use of 164,000 GPD is

actually part of the 468,000 deductedfrom the 1.5 million GPD available to the Town. So if this

adjustment is made, the Town's current available capacity is 527,450 GPD.

L6. In addition, this Court should bear in mind that the State of Connecticut

has a contract to use 468,000 of East Lyme's available 1,500,000 GPD at the New London

treatment plant, but historically has used no more than 60 percent of this amount, and in recent

years, between 30 and 40 percent. As a result, East Lyme is in no danger of exceeding its total

treatment plant capacity.

17. The record of this appeal, supplemented by facts of the past 60 days,

demonstrate that (a) Landmark's land is in the Town's sewer service district; (b) the Town has

approved an extension of the public sewer line to two locations which abut Landmark's land,

such that Landmark does not need new pennission to extend the sewer system to connect to the

sewer system; (c) there is ample capacity to gtant Landmark's application, without

disenfranchising others; (d) through six years of hearings and remands, the Commission has

7



never identified any engineering issue with respect to Landmark physically connecting to the

public system; (e) Landmark has a final court order to the Commission that it grant Landmark

"sufficient capacity" to proceed with its development; and (0 the Commission disagrees with and

intends to violate this court order.

II, BASES FOR ENTRY OF JUDGMENT

1. This case is an administrative appeal. It is axiomatic that in an administrative

appeal, if the record makes it clear that there is only one remedy that will remedy the defendant's

violation, the trial court is empowered and obligated to grant that remedy, See, e.9., Thorne v.

Zoning Commission,lTS Conn. 198 (1979).

2. The Appellate Court, 184 Conn. App. at 306 n.2, held that the Commission"must

grant" Landmark's application, and without need for fuither evidentiary determination or

discretionary action.

3. This Court has ruled that the so-called "Forest Walk'factors are inapplicable to

this case, given the Commission's conduct. Thus, at this point, the Commission cannot act on

Landmark's application by devising a new formula or ratio based on acreage, proportionality, or

similar factors.

4. It is also clearly established that the Commission cannot allocate sewer capacity

based on controlling land use, such as density.

5. This Court's order to the Commission is not to pick a number between 14,434 and

118,000 GPD, but to grant Landmark what it needs to proceed with its land use applications. At

this time, "sufficient capacity" for Landmark's development is not a matter of Commission

discretion because the Town has ample capacity to grant Landmark's application, and may not

use the allocation to control density.

6. At this time, Landmark's application, pending since 2012, must be given priority

as against Gateway's application for sewer, which occurred after Landmark's, as well as newly'

8



filed applications. The Cornmission cannot undermine Landmark's rights by giving away

capacity while this case proceeds.s

7. Landmark is entitled to be treated equally with Gateway, but in fact requests

substantially less gallonage than Gateway even though Landmark's parcel is much larger: while

Gateway has been approved (166,000 GPD) for 11.0 percent of the Town's total allocation,

Landmark (at 118,000) seeks only 7.8 percent, and thus Landmark's application is for 30 percent

less than Gateway.

8. Sewer Administrator Kargl, in 2015, testificd that the Town had so much

available capacity that Gateway's application did not even require a review ptocess; Landmark is

now entitled to equal treatment.

9, This court has inherent authority to enforce its own orders. The Cornmission is

poised to violate this Court's order.

For these reasons, Landmark moves that this Court enter judgment, directing the

defendant Commission to grant Landmark's serdrer capacity application, and preserve that

allocation until Landmark obtains Preliminary Site Plan approval, at which time the allocation

shall be modified to the amount needed to supporl that Site Plan.

s Landmark's appeal of the East Lyme Zoning Comtnission's 2015 denial of azone
change and Preliminary Site Plan is pending before Judge Berger.
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(Tn open court 10:04:09 AM).

THE' COURT: Good morning.

ATTY. ZAMARKA: Good mornj-ng' Your Honor.

ATTY. HOLTISTER: Good morninq' Your Honor.

THE COURT: Can I have everybody's name, please?

ATTY. HOLLISTER: GooC mcrnl-ng, Your Honor. Tim

Hollister, Shipman &Goodwin represent'ing Iandnatk

DeveTopment and Jarvis of Cheshire, wi-th me is Mr. Russo my

nl i antU+f vl3 u t

ATTY. ZAMARKA: Mark Zamarka on behalf of the East Lyme

Water and Sewer Commission.

THE COURT: And wfro's with You?

ATTY. REYNOLDS: And Roger Reynolds on behalf of the

intervenors: Frjends of the Osewgatchie --

THE COURT: Okay.

ATTY. REYNOLDS: :'' Hills A/ature Presetve and Save the

River-Save the Hil7s,

THE COURT: Why don't you sit down. And, Mr.

Hollister, what's your position on this? What -- would you

like to put it on the record?

ATTY. HOLLISTER: Yes. Your Honor, if I could just

maybe take a few minutes to explain the motion? I think --

THE COURT: Co right ahcad.

ATTY. HOLLISTER: -- that would -- tharrk you. The first

is that the cc)urt has jurisdiction --

THE COURT: Yeah, that was a point that was raised by

the other side.
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ATTY. HOLLISTER: Yes. That

THE COURT: Why do f have jurisdiction?

ATTY. HOLLISTER: f'11 exPlain whY.

You have jurisdiction to enter as the final judgment

the actual number, the gallons per day, which is the basis

of the original application of Landnatk going back to 2012,

The, the trial court's order in 2016 was that the

commission needs to order sufficient capacity to further

Landntark's development quote/unquote' The appellate court

affirmed that order, but to effect --

THE COURI: At Lhe, at the end of the opinion (my

opinion) I said thai this is a -- remanded because of what

you just said, an inadequate amounL haci been allowed. The

14,000. And lhen I had another part of that sentence which

said; this is a final decision for purposes of appeal.

ATTY. HOLLISTER: Right.

THE COURT: Does that change your analysis?

A'ITY. HOLLISTER: No . And, and that I s -- maybe the

most important thing we need to put on the record today is

what's final and what isnrt.

ltre need -- the application under '1'246a is for a

specific gallonage, and we don't have that number yet' But

what Your Honor has the jurisdiction to do today -- not a --

not just, the authority but the obtigation, and I'11 explain

why -- is to enter the specific number'

Now let me just take two or three mj-nutes and explain

how, how we get to Lhis conclusion. So the trial court
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decision from 2016, you ordered' quote, suff

to further Landmark's development, unguote, buL you also

said, at that time, not -- does not necessary mean the

118,000 that Landnark had applied for.

Now, in the appellate court, Landmatk argued -* first,

when we were opposing certification, and then when we were

opposing the merits -- Ltrat this was not a final judgment

because Your Honor had not specified the final gal-lons

per-day number.

In the appellate court, the commission and the

intervcnor$ npcci f i r:a1i.y argr:ed that this was a final
judgment, because if the trial court decision was affirmed,

"we, " meaning the commiss'i onr must grant Landntarkr s

application as filed with no further evidentiary pr:oceed"ing

and no commission discretion on remand.

I want to read" you a quote. Very quickly, an excerpt

from the oral argument. Thj-s is, first, Judge Bear, Dh -*

speaking lo Mr. Zamarka, and Mr. Zamarka said -- this is

page 29: MR. ZAMARKA: ff this courL decides that the

appeal should be sustaineC and the case should be remanded,

the cornmission is going to have grant thi.s appeal and is

going to have to grant an amount, and, basically, whatever

Landmark says they need whether or noL that has an adverse

affect on the East Ly:ne system. Then in response to judge

-- Chief .ludge DiPentima, Mr. Zamarka said: It says then

they must grant an amount sufficient to further development

and cannot grant an amount that woufd foreclose development

icient capacity
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completely destroys the commission's discretion on remand,

and that is why we are here today. Now --

THE COURT: Then there's also the sentence in Footnote

2 of the appellate decision.

ATTY. HOLLISTER: And, and *- and the appellate court

accepted that. representation'

But here's the, the key point, Your Honor. We had --

as we approachecl oral_ argument, we had now had briefing and

we were ready to oral argue -- orally argue the case. We

had to make a decision as to whether we were going to

continue to argue that there was no final judgment or

whether we h/ere going to accept the representations of the

commission and the intervenors that if your order was

affirmed, that application has t.o be granted in the amount

filed for. No further evidentiary hearings. No further

di scret i on .

I told the cou::t we accept that representation. We

will now chgnge our position. We agree. If that is the

representation.they're wilfing to make on the record, then

j.t's a final judgment.

We are here today to effectuate that final judgmenL.

There is no discretion. There is no need for a further

evidentiary hearing. The cornmission is, unfortunately,

going in that directi-on. They have a first step in 1-hat

direction scheduled for tomorrow.night, which is why I asked

for the hearing todaY.

we read Judge Cohn 1 s decision, that right thereAs
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THE COURT: Let me interrupt you to ask you- The last

sentence of one of your, f think it was the status report

where you said: there's only one remedy which is to approve

the 2012 application to set-aside 118,000 gallons

conditioned on the receipt of the pretiminary si'te plan

approrraJ-.

ATTY. HOLLISTER: Right.

THE COURT: What does Lhat mean?

ATTY. HOLLISTER: Okay. The commission --

THE COURT: Suppose I were to do that.

ATTY" HOLLISTEF-: Okay. V[e knowr es a metter of law

and even from one of your, your own decisions jn this case'

the commission does not -- the sewer commission does not

have the ability to be the zoning commission. They can't

say \,rte're going to grant X-thousand because that would

result i-n X-number of residentiat units and we think that's

the right number. That's the zoning commission's job. Your

Honor, actually, found that earlier in this case. So

THE COURT: Where does that stand?

ATTY. HOTLTSTER: WhCrC iS iI

THE COURT: Wrth the zoning commission: have they

ruled?

ATTY. HOLLISTER: No. Wo are in front of Judge Berger

on -- {Overlapping)

THE COURT: Right.

ATTY. HOLLISTER: -* on a --
THE COURT: Why are you in front of .Tudge Berger? Did
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they --
ATTY. HOLLISTER: BCCAUSC WC --

THE COURT: -- rule --

ATTY. HOLLISTER: -- because -*

THE COURT: *- al-readY or --
ATTY. HOLLISTER: -* because while we were dealing with

this case --

THE COURT: Right.

ATTY. HOLLISTER: -- we applied for preliminary site

plan approval,

THE COURT: OkaY.

ATTY. HOLLISTER: And the commission denied it citing

sewer or a lack of sewers as one --

THE COURT: Is that the *-

ATTY. HOLLISTER: -- of the reasons.

THE COURT: -- only thing they used as a ground, or did

they say it's too big, or itrs not a good idea or --

ATTY. HOLLISTER: 0h, theY --

THE COURT: -- the

ATTY: HOLLISTER: -- they said everything under the --

THE COURT: -- there's -- there's no water coming in or

something

ATfY. HOLLISTER: They, they said everything under t^he

sun. Sewer was one of the reason$ for deniaL. It would

take me several hours to summarize their reasons

THE COURT: So it was

ATTY. HOLLISTER: for denYing this.
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THE COURT: -- more than bhe sewers

ATTY. HOLLISTEF.: Oh, much more than sewer, yes.

They said fire access and too *- too much of a burd-en

on the town. Yon knpw, sort of litany of ani-development

reasons. But it's very important that Your Honor

understands the -- the judgrnent that we are asking for. I/lle

Landnark is not ready to start pumping sewage into the

public sysLem. We still have to go through the land use

process.

The land use process should be what determines the

capacity that Landmark needs to further its development.

One --
THE COURT: Suppose j-t turns out that the Land use

process doesn't need 118?

ATTY. HOLLISTER: ft may well be. In other words, 118'

if it's -- we're not asking that that be allocated in the

physical sense. We're asking that. be set-aside. Let

Landmark go through the land, the land use process, and

whatever comes out of that, whatever comes out of Judge

Berger's courtroc,m will be a nuntber of units and that will

decide --
THE COURT: MaYbe the, um --
ATTY. HOLLISTER: -- what thc

THE COURT: at that point, Lhe sewer comrnissicn wj-il

have a role as well again. If they're told by --

ATTY. HOLLISTER: With a --
THE COURT: __ thc -_

7



9

1

2

3

4

5

6

1

B

9

10

11

12

13

t4
th

16

r'1

1B

19

20

21

22

t5

24

25

26

2'7

ATTY. HOLLISTER: -- l,rtith a connect

correct.

THE COURT: -- with -- but wouldn't the, um -- in the

site plan process, they come -- the -- that board' the

zoning board,

ATTY. HOLLISTER: Right.

THE COURT: Comes uP with a number.

ATTY. HOLLTSTER: Right

THE COURT: And could they refer it back at that point

to the sewer commission to also be a part of that process to

reduce the number?

ATTY. HOLLISTER: No.

THE COURT: Or how would that work?

ATTY. HOLLISTER: No. Nor.no' Vfhat the sewer

commission -- we're askinqi that the sewer commission be

directed to set=aside a maximum number, We go through lhe

site plan process, and that's -- comes up with a number,

which is very like1y to be l-ess than 118,000; but at that'

point, that is the actual allocation that is -- that

Landnark ends up with.

THE COURT: And sewer commission doesn't have a rol.e at

that point at al}?

ATTY. HOLLISTER: They have a role in the connection,

and they will review the -- essentially, the engineering

part to make sure it can be engineered. That we've been

through seven years and they haven't raised any issue about

engineering, but there is a technical aspect that t.hey will

ion permit. That's
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have jurisdlction over, But lhen, again, you know as we

as I do and everybody from the beginning, this is about

planning capacit.y. This is the -- about what number of

units is possible given the infrastructure thatrs available.

Now one other really important thinq, because it's

quite a dramatic shift in tiris case, -in his status report,

Mr. Zamarka has finally conceded that the commission, the

towrr has ample capacity to grant Landmatk 's 118, to set

aside without intpacting others. That is a monumental

represenLation v.iith *- where we finaiiy --

THE COURT: Why --
ATTY. HOLLJSTEF: got to in this court-.

THE COURT: -- why don't you read the paragraph of

that. It's one of the one things that -- I saw it myself,

and it's the one thing I didn't prirrL. So maybe we want

to --.

ATTY" HOLI'ISTER: Okay. This is Mr. --

THE COURT: just

ATTY. HOLLISTER: -- the, uh -- commissionos November

29tlr statr:s report, page 4; On November 13th, 2O\8, the

sorrurtj-ssj"on al-Located 1,650 gallons per day to a retail store

(which was a Coslco) pursuant t.o its interim procedure. In

making that allocation, the commission nc'ted that there was

sr-rff icient capacity availabl,e to sati-qfY the plaintif f 's

fu]l 118,C00 gallons per-day reguest.. That's, that's Mr.

Zamarka's {Inaudible). 5o I think we're done with the

capacity arguments and we're asking the court to effectuate

11
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the j udgrnent.

Now there's one other aspect I'd like to put on the

record. We came here today because the cornmission has

scheduled meetings tomorrow night and on the l$th to create

a new set of criteria. A new set.

THE COURT: I didn't understand the other thing, which

was if it's of a certain amount or certain size. This was

between the -- while the petitions for certiorari are

pending or something or other --

ATTY. HOLLISTER: Well

THE COURT: -- while it -- while it was in that limbo

period, the finality of the decision, there was a certain

amount of allocation set-aside for everybody oI something.

I, I didn'L understand --

ATTY. HOLLISTER: Wel1, the

THE CoURT: do ysu know what I'm talking about?

ATTY. HOLLISTER: Uh, the commission, as reflected in

the minutes of which the court can take judicial notice, the

commission is now receiving other applications filed in

2OlB, and we -- we went lo them several weeks ago and said

we would like to be clear t.hat you -- Landmark has priority.

It will be -- its altocation will be preserved over

Iater-filed applications. They declined to give us that

assurance.

That's why -* that's another reason that werre here

today. fs our -- our application with -- this is just what

they did with Gateway. We, we want to make sure that
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they're not going to give capacity out the backdoor and

undermine our rights that we've achleved with an application

filed Ln 2A12. So that's another reason that we ask that

the 118, 000

THE COURT: I'm just reflecting on something that was

put into place. A protocol- or something --

ATTY. HOLLISTER: Oh, there was --

THE COURT: -- that --
ATTY. HOI,LISTER: -- there was an interim procedure.

THE COURT: Thatrs what I'm referring tc.

ATTY- LI0T,T,T$T[IR: Oh, cka5'. Yeah, and that's -- in

our/ our motion for judgment, that is Exhibit E, and that

is ** that is the documenL in which thev st-ated their

expressed disagreement with the appellate court.

Essentially, they're eaying lhey're not going t.o follow tl:e

appel'l ete collrt. They donrt -- they,Con't -- for whatevsr

reason, they don't believe they have an obligalion to do

that.

They saicl that 't.hat interim procedure would be in place

until the supreme court acted on their certification

petition, which it denied on October 3l.st. So, technically

I guess by their own words, that interim procedure is not

no longer existenL.

Tomorlow night, on thei-r agenda, tl'ley have an item to

establish a, uh -- essentially' a protocol to deaL with the,

with the gate, with -- to deal. -- to deal with t,he Landmark

application on remand.
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coflunission is going to do. vilhat crj-teria. r know -- T can

say that Mr. Zamarka has told them they have to pick a

number between 14,000 and 118'000, which we absolutely

disagree wilh. But the commission has made it cl.ear they

are going to continue to defy the, the rulings of the courts

and do what they think is

THE COURT: Now that

ATTY. HOLLISTER: -- correct.

THE COURT: Now you have all of this property there,

but your initial filing, your initial approval and your site

plan and so forth is for 850 units. fs tirat right?

ATTY. HOLLISTER: Wetl, it's a conceptual site plan for:

840 units, but I --
THE COURT: Forty?

ATTY. HOLLISTER: -- as f have tried to emphasrze, we

don't have an engineered site plan for 840 units. Werre

trying to estdblish the capacity, the planning capacity of

the land sb we can go through zoning and the wetlands

process where the town wilt take shots aL us and, and

reduced -- try to reduce --
THE COURT: Have --

ATTY. HOLLISTER: -- the densitY.

THE COURT: -- have you or your Staff looked into what

840 might require?

ATTY. HOLLISTER: Well, it's -- that's the -- the 118'

That's 118 
' 

000

T stand here todaY' f have no idea what thedDWe --
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THE CollRT: Because it looks Iike 118. I L dor*':rt ' L loc-rlc

like therers oLher numbers t-here.

A'ITY. HOILISTER: No, nc) , no. That, that ' s -* that ' s

ver y clear from day one.

The L:t8,000 was based on a forrnula. I will say the one

engineering t.hing that the part-ies agreed on throughout rhis

process is that based on one and -- the number one-and-two

beclroom urrits, roughJ.y tlie safite within the 800-plus unics'

wcufd require 1i-8,000

TI.lI COL]RT: At-L{l l-t,:rwt: iL q'lirr'; r-<-: .r-cduce?

A'11'Y, HOLLISTER: Because when ve qo throuqh lhe, the

-- the zoning process, tlrere will be wel-land's issues, there

wili be setLiack f rom wet.land's issues. Attorney ReynolCs

has already trieci to make that. one of his }ead argi-lments,

Ther:e will be road-capacity issues. Sc we're starting

we're trying to establish the ceiling. And, and by t-he way'

as it r- thcre's no risk, and this is the CMB CapitaT

ApprecLation decision of the appellare court- There's no

risk 'uo Lhe town i n a conditiorral set-aside because cf Mr.

Zamarka -- Mr. Zamarka -- because if Mr. Russo does nct get

the permlts, then the catr'acity will be ::eLurned to the tcwn.

Tha L rs, [,hat' s what a conditronal approval rteans.

So the -- the CMB Capital case holcls that rn this

si':r.ratir:n, a sc-caIletC "dependent" permit, where Lkie perniit-

is dependent. on other land*use applications being granted.

There's no risk for the town, and the agency, Lh.e local

agencies are ohligat.ed to jssue a condrtional approva}..
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That is an additional- justification for Your Honor to enter

jucigment today to effecluate what the appellate court said.

But lrd -- as, as a concluding point, Your Honor, I

just really want to emphasize, there was the commission and

the intervenors that said in the appellate court: If you --

the appellate court affirmed Judge Cohn, we will be

obligated to grant the application. We relied -- that is a

judicial admission that we relied on. We could have played

it a different way in the appellate court, but we didnrt

because of what they said, and that is the basis that Your

Honor shoul-d enter a conditional -- a judgment of

conditionat set*aside pending preti-minary site plan approval

today. Thank you.

THE COURT: Okay. I'11 let you reply. Why don't you

go ahead --
ATTY. HOLLISTER: Thank You.

THE COURT: -- Mr. Zamarka.

ATTY. ZAI{ARKA: I don't know where to begin' Your

Honor.

THE COURT: Why don't we begin with somebody that

and I think it was you -- because it says right in the

status report of plaintiff, you were told by the counsel

that has the discretion to pick a numbel between 14'000 and

18, 000 . That ain't true. That ' s j ust not true, and it ' s

not going to be enforced by this court.

ATTY. ZAI,{ARKA: Your Honor --
THE COURT: Period. And f also heard a little
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something about the Chair declared that judges canrt force

us to put sewers in there. Both are wrong and not going to

happen. You lost. in the appellat,e court. You lost

ATTY. ZAMARKA: Yes. we did.

THE COURT: in the supreme court, and we don't

appreciate being told that we ain't going to be told what- t.o

do, and all I know is in Footnote 2, to the appellate court

ruling it says -- the final sentence of Footnote 2: Hereo

the court's judgment (that's me) so conclucied the rights of

the parties because it "ordered" that the commission must

qr'.rnt the pl,r1ntIff 's application.

ATTY. ZAMARKAI That's correct, Your Honor. You did,

and you susLajneri their appeal the f irst lime l-.hrotrgh.

what t.hat. fails to Lake intc account :s the second part

of Lhis court's decision that -- up on remanci, and that is

clear that this matter was remanded to the commission. That-

was upheid by t"he appellate court. That on remand the

commission has to consider an amount that will- further bul

not completely foreclose development of --
THE COURT: Does that mean you can teII --
ATTY. ZAMARKA: -- the project.

THE COURT: -- thern that they can pick a number beLween

one, uh -- 74 and 1L8?

ATTY. ZAMARKA; Well, we don't have to give them

everyt.hing and we can' L give Llrerrt l-4, 000. Clearly' 14 
' 
000

was an abuse of discretion.
THE COURT: And it's 850 units. How do you qet if



L'1

1

2

?
J

4

5

6

"l

B

9

10

1_1

L2

13

,T4
I

15

16

L7

18

L9

20

2T

22

23

24

25

26

,2'7

you can tell me today that You can P ick -- thatrs why I

asked Mr. Hollister -- if you can pick a number less than

118 and still accomptish the. building of the property,

I'd -- I'd consider it.

ATTY. ZAMARKA: Well, t.hat's -- and that's -- that's

what they're going to do on the 18th.

THE COURT: I donrt think so. Not when the Chairman

says that judges can't force us to put sewers in there, and

when they're being told you can give them 15,000 now and get

away with it.

ATTY. ZAMARKA: YOUT HONOT.

THE COURT: Is there any basis upon which 850 units can

be built there with less than 118,000?

ATTY. ZAMARKA: We have no idea.

THE COURT: Why not? When you have an idea' come

back --
ATTY. ZAMARKA: Because we're not land use.

THE COURT: -- and see me.

ATTY. ZAMARKA: We're not a land use agency, Your

Honor,

THE COURT: Right.. And that's --

ATTY. ZAMARKA: Mr. Hollister's pointed that out.

THE COURT: That's why you're going to have to -- it

seems to me we're going to have to have some kind of

set-aside here until the whole thing is straightened out,

ATTY. ZAMARKA: fhatrs entirely possible. That's

entirely possible, but this court remanded it --
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THE CO.URT: Would you accept that?

ATTY. ZAMARKA: You remanded it to the commlssion, Your

Honor.

THE COURT: Yes.

ATTY. ZAMARK?: For them to figure out an amount.

Clcarly, if we come in aL 15r000, knowlng 14,434 was an

abuse of discret.ion, that is not something Lhat would be

done, that is not someLhirig thaL wouici be recommendeci.

THE COURT: Why can't I set -- tentatively set-aside an

amount jr:st so ji doestr'L ger- useC up cf 11"8r 00C' and 1et

you go ahead with your prccess?

ATTY. ZAMARKA: Because then you're blowing apart your

uwrr declslc:n, Your Honor.

THE COURT: f donrt think so.

ATTY. ZAMARKA: You said --
THE COURT: Tentatively. Tentatively. Not committcd,

but j ust tentativeJ-y.

Then come back to the court and say we've gct a

different formula. It takes into accaunt 850 units' it

Lakes into accounE that the property can be done. ft' um --

it's scientificallv wnrkecj. cut so that it will be viable.

I'ci accepL Llrab,

But until tha'L nwnber come.s in here, you have rio reason

not to put aside 118, until such time as the, um -- as I

said in my own decision that -- first, it was none. Then it

was 13, ?hen it was t4, And Gateway's getting ail this

other stuff. And the suprene court -- the appellate court


