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leaving two copies of the appeal papels with Karen M Galbo,

Assistant Town Clerk at the East Lyme Town Hall. (Sheriffs

Retum.) 'Ihe appeal was filed with the clerk of the Superior

Court at judicial district of New London on February 22,

2005. This appeal, therefore, is tirnely and the proper parties

wet'e served, pursuant to $$ 8-8(e) and 8-30(fl,

3. J urisdictional C h alle nge s

*5 Before tuming to the rnerits of this appeal, it is neoessary

to address a few preliminary issues that, according to the

Commission and the intervettors, irnplicate the cout't's subject

matter jurisdiction over this appeal and the Cotnmission's

authority to consider the application in the first instance.

a, The court has iurisdiction over

this alfordahle housing aPPeal

Both the Comrnission and the intervenors claim that this cour t

lacks subject rratteljurisdiction over this appeal because the

Comrnission lacked jurisdiction over the application filed by

the plaintiffs in this appeal. This assertion is without merit.

The fundamental problern with the clairn is that it improperly

confounds the issue of tltis court's jurisdiction with the issue

ol the Comrnission's .iurisdiction' This court's jurisdiction

is derived from the Affordable Housing Land Use Appeal

Statute, General Statutes $ 8-309. Subsection (0 of $

8-309 grants the Superior Court jurisdiction to review

decisions of municipal agencies regarding affordable housing

applications, An affordable housing application is defined as

"any application made to a commission in connection with an

affordable housing development by a person who proposes

to develop such aflordable housing." General StatLrtes $

8-30g(2).

In this case, the Commission plainly denied an application

made to it to develop land in East Lyrne as aftbrdable housing.

In fact, the decision issued by the Commission by its own

terms recognizes that Landtnalk and Jarvis f,tled an affoldable

housing application for permission to develop affordable

housing. Although the Commission and the intervenors may

assert that the application filed by the plaintiffs did not

cornply with certain filing lequirements, and thus did not

properly invoke the jurisdiction of the Commission, the

fundarnental and undeniable fact is that Landmark and Jarvis

filed an affordable housing application with the Cornmission,

When the Comrnission denied that application, Landmalk and

Jaruis properly exercised their statutory right to seek judicial

review from this court.

Accordingly, this court has subject matter iurisdiction to

decide the issues in this appeal, including, but not lirnited to,

whether the Coranrission had jurisdiction over the application

filcd by Landrnark and Jarvis. As courts have oftcn notcd, an

appellate tribunal has julisdiction to decide whether the lowet'

court ol' agency had jurisdiction to hear the case. See, e.g.,

Long v. Zoning Comntission, 133 Conn. 248,249,50 A.2d

n2 09aO;4ladi v. Commissioner of Correction,280 Conn.

s 14, s32-36, n. 22, 91 | A.2d 1 12 (2006).

b, The Conmtission had juriscliction to consider

the applicationfiled hy Landmark and Jurvis

The Cornrnission and the intervenors assed that the

Cornmission lacked jurisdiction to consider Application II

because it was not accompanied by, or "tethered to," an

application for a(1) site plan, (2) special permit, (3) change in

zone, or (4) text amendtnent. T'he Commission contends that

bccause its jurisdiction is limited to considering only those

specific types of applications, it cor,rld not consider the stand-

alone affordable housing applicafion filed by the plaintiffs.

This clairn is without merit,

*6 First, it is critical to recognize that affordable housing

applications made pursuant to $ 8-309 are not made under

the traditional land use statutory scheme. Ilisniowski tt,

Planning Comntissiott, 37 Conn.App. 303,317, 655 A.zd

1146, cert. denied, 233 Conn. 909, 658 A.2d 981 (1995). A

cornmission cannot deny an afftrrdable housing application

sirnply becar"rse the application does rtot cortfort.u to zoning

regulations or that the development proposed violates the

existing zoning scheme within the rnunicipality.Id., at3l4,
655 A.zd 1146.

In Wisniowslci the Appeliate Court recognized, in essence,

that affordable housing applications are srti generis, and that

whenever an affordable housing application seeks approval

of a development that is not permitted by existing zoning

regulations "a zone change will necessarily be ernbodied

in the application, either as to use or as to bulk ... If no

zone change were involved, there would be no need fbr an

application for affordable hotrsing... No fornral zone change

application is needed because the act is designed to allow

circumvention of the usual exhaustion of zoning rernedies
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and to provide prompt judicial review of a denial for an

application." (Citation omitted.) Id.

In light of the Appellate Court's decision in Wisniowski

and the fact that the applicants had proposed an affoldable

housing development that did not conform to East Lytne's

existing zoning scherne, it is not surprising that the applicants

chose not io file a site plan ol special pennit application'

A site plan is a plan flrled with a zoning commission to

establish that the proposed use or development conforms to

the municipality's zoning regulations. Cotnectictrt Resoltrces

Recol)ery Atrthority v. Planning & Zoning Commission, 46

Conn,App. 566, 570,700 A'zd 67, cett. denied, 243 Conn'

g35, 702 A.Zd 640 (1997).3 Sitoply put, the applicants'

proposed development did not conform to existing zoning

regulations, Therefore, a site plan application would not have

been appropriate.

Similally, "the basic rationale for the special permit is that

while ceflain land uses may be generally cornpatiblc with

the uses perrnitted as of right in a particulal zoning distlict,

their nature is such that their precise location and rnode of

operation tnust be individually regulatcd ..," h'witt v' Planning

and Zonin g Cornrn i,s,r iott, 244 Conn. 619, 626, 7 I 1 A'2d 67 5

(1 988). The activities and the uses proposed for the site were

not among the spccial permit uses allowed by East Lyrne's

zoning regulations. Consequently, an application fol a special

permit would not have been appropriate.

In reality, the application filed by the plaintiffs was

an affordable housing application permitted by $ 8-309'

Moreover, as Wisniowslci suggests, the affordable housing

application also contained an implicit request for a zone

change as to use. Indeed, the Commission's decision

approached the application precisely that way by treating it

as both a stand-alone affordable housing application and an

irnplicit request for a zone change. Although the Comrnission

camot by its actions confer subject matter jurisdiction on

itself, its own treatment of the application speaks volumes

regarding the proper characterization of the application'

Accordingly, the Court finds that the Commission had subject

rnatter.iurisdiction over the application.

c. The applicants' allegedfailure toJiIe a

S S-3(a) notice with the Town Clerk dill
not deprive the Commission ofiuristliction

*7 The final attack on the Comrnission's julisdiction is made

by the intelvenors alone.4 They contend that the applicants

were obligated, ptrsuant to General Statutes $ 8-3(a), to file

with the Town Clerk a legal description of the land and related

boundaries that is the subject of the application at least ten

days prior to the commencement of the Cornmission's public

hearing in this case. The applicant's failure to do so, the

intervenors contend, deprived the Commission ofjurisdiction

to consitler the application.5 Th. int..u.nors cannot prevail

on this claim.

The intervenors did not raise this issue before the

Commission. Their failule to do so, however, by itself, is not

fatal. City of Bridgeport t,. Plan and Zoning Conmission,2TT

Conn. 268, 275,890 A'.2d 540 (2006).

Instead, the intcrvenors raise the clairn for the first timc in

this cour1. The record did not contain any evidence of thc

applicants' cornpliancc or lack of compliance with $ 8-3(a).

The intervenors thereforc moved to present evidcnce to this

coult, pursuant to Genelal Statutos $ 4-183(i), regarding the

issue of $ 8-3(a) compliance. The court denied the motion.

In addlessing the intervenors' claitn, however, the court will

assurne, without finding, that the applicants did not fiie a legal

description of the land and related boundaries with the Town

Clerk.6

The flaw in the intelvenors' claim is that {i 8-3(a) applies

to applications for zone change. See Citv o/'Bridgeport v

Plan and Zonittg Commissiotl, supra, 277 Conn. at 276' 890

A.2d 540. The application here was an affordable housing

application pursuant to {i 8-309. Although that application,

if granted, may implicitly result in a zone change (at least

as to nse); see lVisniowslti v. Planning Comntission, supra'

37 Conn.App. at 314,655 A.Zd.1146; an afftrr-dable housing

application may be a stand-alone application. "[N]o forrnal

zone change application is needed because [{i 8-309] is

designed to allow circtttnvention of the usual exhaustion of

zoning remedies." ld., at 315, 655 A^.2d 1146. Because the

application in this case was not, in a stlict sense, a zone

change application, the requirernents of $ 8-3(a) did not

apply. Accordingly, any failure of the applicants to file a

legal clescription of the propefty with the Town Clerk did not

deprive the Comrnission ofjurisdiction.

fi*::t iri) 2Ulll -!-hcirnsor-r rlerrlr:rs;. l.ir; r:ii.iiir-r lo orir: irliil U.l'i, C:-iovriri-inlerit Wol-l(s 5
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4, Res Jadicata antl Collateral Estoppel Do

Not Bar Judicial Review o.f the Application

Having addressed the challenges to subject matter jurisdiction

of the court and the Cornrnission, the court next turns to a

special defense laised by the Conunission. The Corntnission

contends that the cloctrines of res judicata and collateral

estoppel bar judicial t'eview of the Cornmission's decisiou

to deny the affordable housing application. Specifically,

the Commission contends that all of the issues in this

appeal were fairly and fully litigated before Judge Quinn

In the Commission's view, Judge Quinn's 2004 decision

upholding the Comrnission's denial of the zone change and

text amendrnent appiication (Application I) prevents further

judicial review of the Comrnissiotl's sttbsequent decision

denying Application II. The Commission cannot prevail on

this clairn.

*8 First, it is firmly established that the denial of one

application by a zoning colntnission does not necessarily bar

a party from filing a second, but related, application regarding

the same property. See, e'g', Vine v, Zoning Board of Appeals,

102 Conn.App. 863, 869-70, 927 A.zd 958 (2007). "When

a party files successive applications for the same property, a

court makes two inquiries. The first is to detennine whether

the two applications seek the same relief' The zoning board

detennines that question in the first instance, and its decision

rnay be overturned only if it has abused its discretion "' If
the applications are essentially the same, the second inquiry

is whether there has been a change of conditions or other

considerations have intervened which materially affect the

merits of the mattet'decided ... For an appellate coult, the only

question is whether the trial courtrs finding as to the zoning

boarcl's decision is clearly ettoneous." (Citations ornitted;

intemal quotation marks ornitted .) Id., at 569-70,927 A'zd

958.

In this case, the Comrnission appears to have concluded

that the applicants '"r,ere entitled to a second adjudication

regarding the proposed developtnent. Although the

Comrnission took pains to charactelize Application Ii as an

application for a zone change and a text amendrnent (like

Application I), it is clear that Application II sought explicit

approval of a specific plan of developrnent of affordable

housing. Chainnan Nickerson of the Commission l'ecognized

this reality in stating: "We have to look at this separately'

It's a separatc application. And this Comtnission members are

different and all that." (Exhibit VIII, p. 46.)

Application I did not seek approval for a specific plan of

developrnent. Instead, it sought approval of a zone change

and text arnendment to tlre zoning regulations that, if granted,

would alter the existing zoning scherne under which a specific

affordable housing developrnent could then be proposed.

lndeed, i1'the Cornrnission had granted Application I tbr a

zone change, then Landmark and Jarvis would have been

obligated to lile a second application that included a site plan

showing that the proposed developrnent conformed to the

existing regulation, which, at that point, wotrld have included

the zone change. Moreover, the Commission itself in its

decision treated Application II as containing a request for

reliel that was not sought in Application L See Decision of

Comrnissiou, Januaty 6, 2A05, Parl C (Exhibit XIV).

Finally, the Connecticut Supt'etne Court has held that a

zoning board'1nay grant a secoud application which has been

substantially change<J in such a manner as to obviate the

objections raised agarnst the original application ..." Rocchi

v. Zoning Board of Appeals, 157 Conn. 106, l|l,248 A.2d

922 (1968).lt is important to note that Application II included

specific proposals that were not contained in Application I.

For example, Application II included mole detailed proposals

for a comrnunify-based septic and on-site water system

rather than reliance on the extension of Town water and

sewers to serve the housing development. Application II
providod increaoed erooion and eedimentation controls, In

addition, Application II proposed fewer condominium units

than would have been pennitted if the Application I for

a zone change had been granted. Finally, Application II

sought to phase in development olthe ploperfy at a different

rate than was coutemplated by Application I. (Exhibit 105.)

These changes to the proposed developrnent were at least

sufficiently rnaterial for the Cornniission to decide, as it did,

that the applicants were entitled to ploceed to a public hearing

and decision on Application II.7

*9 If the Cornmission believed that the applicants were

not entitled to a "second bite at the apple" with respect

to the project, the appropriate titne to have made such a

determination was when it was considering Applicaiion lI,

not on appeal to this court. If that had happened, this court

would review that determination under an abuse of discretion

standald. Because the Cormnission did not take that position

but instead rendered a decision on an application ihat seeks

different reliefand contains tnaterial differences from a prior

application, Judge Quinn's decision reviewing Application

I, does not bar this court frotn reviewing the Cotntnission's

tli:::i 8) 2L)'i 3 fhoi:'rsoF l-leLliers. Nci ciaitir io otigirial U €i. Govei'i':rnent"/orl($ i)
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decision regariling Application II. I Accordingly, the cout't

concludes that this appeal is not barred by thc doctrines ofrcs

judicata or collateral estoppel.

B, Disutssion

l, Preliminary Consideratio ns

a, East Lyme is subiect to the ptovisions of $ 8-i0g

The affordable housing pt'ocedures established by $ 8-309

apply only ifthe ploperty that is the subject ofthe application

is located in a municipality in which Iess than 10 percent ol

dwelling units in the municipality meet the statutory cliteria

as affordable housing. Genetal Statutes $ 8-30g(k) The

record is clear in this case that East Lyrne has an undeniablc

need for additional affoldable housing. Only 4.8 percent of

East Lyrre's housing stock qualiiies as affordable and most

of that serves as elderly housing. Accordingly, East Lyrne is

subject to the procedures of $ 8-309.

2, Standurd of Review

Section 8-30g(g) and River Bend Associates, Inc' v' Zoning

Comntis,gion, 271 Conn. 1, 856 A.2d 973 (2004), set forth

the standard for judicial review of an agency's decision

regarding an affordable housing application' "The trial court

must first determine whether the decision ... and the reasons

cited for such decision are supported by suffrcient evidence

in the record. Genelal Statutes { S-30g(g)' Specifically'

the courl must determine whether the record establishes

that there is more than a mere theoretical possibility, but

not necessarily a likelihood, of specific hann to the public

interest if the application is granted. If the [c]ourt finds

that sr,rch sufficient evidence exists, then it must conduct a

plenary teview of the lecord and determine independently

whether the Cornmission's decision was necessary to protect

substantial interests in health, safefy or other matters that

the commission may legally consider, rvhether the risk of

such harm to such public interests clearly outweighs the

need for affordable housing, and whether the public interest

can be protected by reasonable changes to the affordable

housing developrnent." (lntemal quotation marks ornitted')

River Bend Associates, Inc' v. Zoning Clornntission, st'tpra'

271 Conn, at26,856 A.2d973. The Commission bears the

burden of persuading the trial court to uphold its decision.

General Statutes $ 8-309.

The cases make clear that the stahrte is rernedial, and its

purpose is to assist properry owners in overcoming local

zoning regulations that are exclusionary or provide no real

opportunity to overcome arbitrary ol local limits, and to

eiiminate unsupported reasons for denial. See lhest Hartford

Intet'faith Coalition v. Town Coutcil,228 Conn. 498, 508- I 2,

636 A.zd 1342 (t994).

*10 The statute requires the Comrnission to state its

reasons and analysis in a written decision. Christian Activities

Council, Congregational v. Tou,n Comtcil, 249 Conn. 566'

576, 735 A.zd 231 (1999). The Comrnission, in its denial

resolution and its brief, tlust discuss, with references to the

record, how each of its reasons for denial satisfies the criteria

stated in tlre statute. See Quarry Knoll II Corp' v' Planning &

Zon in g Co m nt is s' io n, ntp r a, 256 Conn. al 7 29 -3 l, 7 8A A.zd l.

The statute elirninates the tladitional jLrdicial deference

to cornrnission factual findings. Regarding ths statutory

clitelion ofa "substantial public interest in health or safety,"

the Cornrnission rnust identiff the fype of harm that allegedly

will result frorn approval of the application and the probability

of that hatm. See Kaufman v. Zoning Commissiott,232 Conln.

r22,156,6s3 A.2d 798 (199s),

!-inally, the statute lequires the court to conduct an

independent examination of the rccord and to nrake its

own dctcnnination with fcspcct to thc sccond, third, and

fourth criteria of subscction (g). See Quarty Knoll II Corp'

v. Planning & Zonittg Contntission, supra, 256 Conn at

727, 780 A.2d l. It is incumbent trpon the Comrnission

to first establish the cotrectness of its decision. If such a

detnonstration is made, it is then incurnbent upon the court to

conduct a plenary review pursuant to the last three plongs of

the statute.

3. Review of Commission's Denial o.f Application II

In this case, the Comrnission tnade a number of detailed

finclings regarding the proposed development that can be

summarized as follows: (1) tlte proposal is incompatible with

the local ancl state plan of development and the preservation

of Oswegatchie Hills as open space; (2) the site is unsuitable

for high-density multi-family housing because it (a) lacks

inliashucture and capacity to provide adequate watcr and

i.Jr.::qt O 20 l;l Tirr:rr.iSc.il-t Rc:litet-s;. l\jc, clait-r-, lo ortrlinal l-j.ij ijoverlrlreni Worl<::
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sewer, (b) has poor soil characteristics and (c) lro tnotor

vehicle access; (3) the proposal would adversely impact Long

Island Sound, the Niantic River and surrounding woodland

habitats; (4) the affordable hotrsing units at'e not comparable

to the market-rate units; and (5) the application does not

cornply with Scction 32 of East Lyme's affordable housing

regulations because it lacks nccessary inforrnation required

by the regulations.

and Latimer Brook. The court cannot ignore this evidence

or concludE that it raises only a theoretical possibility of

harm. Finally, it is clear that the ploposed developmcnt would

severely irnpact the public intetest in preserving this unique

and important property as open space. Accordingly, the court

concludes that the lecord establishes more than a theoretical

possibility, but not necessarily a likclihood, ofspecific hann

to the public interest ifApplication II is granted.

a. The record establishes that there is more than

a ,nere theoretical possibility of a speciJic harm

to the public interest if the application is granted

The court flrst examines "whether the rrcord establishes that

there is rnore than a lnere theoretical possibility, but not

necessarily a likelihood, ofspecific hann to the public interest

if the application is granted." River Bend Associcttes' Ittc v

Zoning Cotnntission, srytra, 271Conn. at 26,856 A'zd 973'

In this case, the record establishes beyond reasonable dispute

that the plaintiffs seek to develop a piece of property that

inclr.rdes and borders upon natural resoul'ces of significant

value to both the residents of East I-yme and the State

as a wllole. The proposed developrnent contemplates the

construction of scores of condominiutn units that are within

several hundred f'eet of the Niantic Rivcr'. 'fhc Niantic River

itself is part of the coastal resources of Long Island Sound'

which "fonn an integrated natural estttarine ecosystem

which is both unique and fiagile." See General Statutes

$ 22a-91(1). The proposed developrnent also contetnplates

significant development aotivify both within and adjacent to

a coastal boundary, as defined in General Statutes 5 22a-94

In addition, the properly borders on Latimers Brook and

contains significant areas of wetlands. There is also a long'

standing public interest in preserving the Oswegatchie Hills

area as open space.

d'll There is substantial and significant evidence in the

lecord regarding tnore than a mere theoretical possibility

of specific harm to these interests posed by the proposed

development. For example, ihe record contains evidence that

the clevelopmento even phased in as proposed in Application

II, would cause inoreased nitrogen loading to the Niantic

River thereby adversely and significantly irnpacting eel grass

growth, as well as shellfish and fish habitats. (Exhibit 24') The

record contains substantial evidence that the alterations to the

site-includilg the construction of building struotures, access

roads, and septic systems-would signilicantly irnpact coastal

resoutces, as well as water quality in both the Niantic River

b. The reasons set forth by the Commission in denying

Application II are legally andfactually adequate

The court now must fully review the record and determine

independently whether the Cornmission's decision was

necessary to protect substantial interests in health, safety

or other matters that the Comrnission legally may consider.

Accordingly, the coltrt turns to the specific reasons given by

the Comrnission in its denial of Application II.

(i) Preservation of the property as open space

The fir'st reason provided by thc Commission was the

significant public interest in preserving the ploperfy as open

space. Judge Quinn addressed this issue at some length in

her decision upholding the denial of Application l; "The

[C]ornnrission concluded that the ploposal was incontpatible

with the local and state plans of developrnent for the at'ea,

which all sought to preserve and protect Oswegatchie Hills

as open space. The record reflects a long history of efforts

to preserve this area for such pulposes beginning with the

preparation ofthe comprehensive plan for the town in 1967.

Sotne years later, in 19'74, the Conservation Cotnrnission

along with the Southeastern Connecticut Regional Planning

Agency developed an open space acquisition plan including

this area. In a 1977 report by the town's [,and Use and NatLrral

Resources Subcornmittee of the Planning Commission, the

cornmittee recomtnended that this alea should be purchased

outright by the Town or protected by easement against

development. In 1987, the first selecttnan sought assistance

fiorn local stats representatives to secure legislation and/

or appropriations to presele the areas. East Lyrne's 1987

revision to its plan of der,elopment again lists the area

as a target for presewation, The State legislature in 1987

designated ths area as a 'Conservation Zone'and established

the Niantic River Gateway Conunission, which has as its

pulpose developrnent of rninimutn standards to preserve the

character of fhe area.

tnjtr:ri rO 20'i 3 -i-iroi.r-ison iiler:iers. l\r.r clainr t<l oril;irill tJ.{i Goverrrrrtenl \,'Vol'l<s. I
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*12 "In 1990, the area was rezoned for lower density as

a rural residential (RU-120) zone, requiring a three-acre

minimum lot size. As true today as it was at that time, the first

selectman wrote: 'If ever there was a place that nature never

intended to be developed, the east slope o1'the Oswegatchie

Hills is that place. Nowhere else is the land less suitable

for construction, thc natural rcsources on and adjacent to the

land more susceptible to damage, and the public benefits to

be gained from preservation greater.' Efforts to later change

the zoning to require five-acre building lots failed, after a

court deterrnination that there was improper publication of

the effective date of the zone change. 14 ilson t'. Zonittg

Contnrission, TT Conn.App. 525.823 A2d405 (2003).

"In addition to local preservation efforts, there was also

substantial evidence that the application was inconsistent with

state an<l regional plans of development. The fDepartrnent of

Environmental Protectiorr] reported that the application was

inconsistent with the Coastal Managernent Act, the Municipal

Coastal Progratn and the Harbor Managerlent Plan as well

as with the Town of East t-yrne Plan of Development. The

Southeastem Connecticut Council of Govemments stated that

the zone change was inconsistent with the regional plan of

conservation and developrnent of 1997, wltich had classified

the areas for low-density developmcnt and conservation, Area

residcnts were opposed, with over 1700 signatr'rres collected

uu variuus pctitions to pt'escrue thc Oswcgatchic Ilills arca'"

Landmark Development v. East Lynte Zoning Commission,

sarpra Supelior Court, Docket No. CV 02 0520497.

In addition to the facts rnarshaled by Judge Quinn, the record

in the pt'esent appeal contains evidence that demonstrates

ongoing preservation efforts. For example, at the municipal

level, the August 5, 2004, Planning Corntnission Report

concluded that the proposed development continued to be

inconsistent with the Plan of Consen'ation and Development'

(R105 and Exhibit 21.) At the State level, the 2004-2009

Recommended Conservation and Developnrent Plan issued

by the Intergoverntnental Policy Division of the Office of

Policy and Management ooncluded that the Oswegatchie

Hill's area should be redesignaled as a Conservafion Area ihat

would correspond and supplement the Niantic River Gateway

Commission's Conservation Area (in which a large porlion of

the applicants' property already falls). (R3 1.)

The applicants contend, as they did in the prior appeal, that

despite the availability of a one million dollar grant in state

aid in 1987, the Town has ncvcL seen fit to acquire the

land for preservation. In the applicants' view, the Town has

instead attempted to so heavily legulate the properfy that it

can achieve preservation of the land as opell space without

having to incur the costs to acquire it,

The court does not share the applicants' view for several

reasons. First, there is no evidence in the record that this

state financial assistanoc alone would have been sufficicnt

to purchase the property, which undoubtedly rernains highly

valuable even if it can only be developed at a lower density

than that proposed by the applicants hele. Second, the

applicants are, in essence. trying to morph a regulatory

takings clairn into an assertion that they are entitled, as a

matter of law, to approval of this specific project.

*13 Moreover, as Judge Quinn concluded, the "lengthy

history of preservation efforts alone make it apparent that

the area has been under consideration fbr conselvation due

to its unique feahtres for a long time. In addition, it is

precisely sorne of the site's unique feahrres, its fragile soils

and rocky slopes as well as any developlnent's impact

upon the watel' resources which rnake it physically less

suitable for dense developrnent than other at'eas of the town. "
Landmark Developrnent v. Easl Lyme Zoning Commi'ssion,

szrpra, Superior Court, Dockct No. CV 02 0520497. Although

the Town may not havc been able to mustet the financial

resources to acquire the propcrfy itself either through

purchosc or condcmnotion, thot foct olonc docs not convort

this unique and fragile property into an appropt'iate location

for the type of high density developrnent proposed by the

applicants.

ln Christian Actit,ilies Council, Congregaliondl v. Tou'tt

Corrncil, 249 Conn. 566, 597,135 A.2d 231 (1999), the

Connecticut Suprerre Court found that preservation ofopen

space can, in the appropt'iate circumstance, constitute a

substanlial public interest that lrlay outweigh the public

interest in the creation of public housing. As with the

conclusion in Christian Activities Council witli respect to the

property in that case, the court here concludes that State and

Town interests in preserving Oswegatchie Hill, or signilicant

porfions thcreof, has been tnore than an idle or passing

thought.

Finally, the applicants clairn that its proposal to set aside

approxinately 20 percent ofthe property as open space would

be a site-specific modification that is adequate to address

and protect the pLrblic interests in open space The cottrt

concludes, and the record supportr,9 thut this modification,
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adjacent shorelands fonn an integrated nahlral estual'ine

ecosystern which is hoth uniqtte and.fragile.

(2) Developrnent of Connecticut's coastal area has been

extensivc and has had a significant impact on Long Island

Sound and its coastal resources.

(3) The coastal area represents an asset of great present

and potential value to the economic well-being of the state,

and there is a state interest in the effective management,

:r.fffi:t" 
use, protection and development of the coastal

which lacks any specifios in tfrc recorcl, l0 is fo, fturn

adequate to accomrnodate the very cornpelling public interest

in preserving the property as open space. A 20 percent set-

aside does not anreliorate the high density developrnent of 80

percent of the properfy, nor adequately ensure the benefits

frorn preselation and recreational that flow to the public if
the property, or large portions thereof, arc maintaincd as open

space.

As a result, the court finds that the Comrnission has sustained

its burden ofproofthat there are no rnodifications to this site-

specific application (with the general density of development

it proposcs), that could accommodate the public interest in

open space, The record supports the Cornrnission's finding

that the public interest in preserving the area as potential

ftrture open space outweighs the public interest in affordable

housing, given the unique nature ofthe site.

(ii) The development is inconsistent with the

policies and criterio of the Coastal Managerrrent Act

There is no dispute by the parties in this case, and the r ecold is

clear, that a significant portiou ofthe property the applicants

seek to develop lies within a coastal boundary. See Genel'al

Statutes $ 22a-9a$). In fact, the coastal boundary extends

far beyond the I 00-foot setbacks proposed by the applicants.

Conscquently, this appeal raiscs an important question

regalding the applicability of the Coastal Management Act

(tlrc "CMA"), Gcnet'al Statutcs $$ 22a-90 through 22a-212,

and its relationship to fhe affordable housing statute. The

court is not aware of any decisions addressing the interplay

befween the affordable housing statute and the CMA In fact,

the attorney for the applicants, who has extensive experience

in zoning cases, stated at oral argtttnent that he is ttnawat'e of
any instance in which an affordable housing application has

been filed regarding properfy that falls, at least in part, within

a coastal boundary.

*14 In enacting the CMA, the General Assembly made a

series oflegislative findings that indicate a significant public

policy in presewing and protecting the waters of Long Island

Sound and its coastal resources. General Statutes $ 22a-91.

These hnding include:

(1) The waters ol Long Island Sound and its coastal

resources, ,including tidal rivers, slreams and creeks,

wetland and marshes, intertidal rnudllats, beaches and

dunes, bluffs and headlands, islands, rocky shorelionts and

(5) The coastal area is rich in a variety of natural,

economic, recreational, cultural and aesihetic resoufces,

but the full realization of their value can be achieved only

by encouraging further development in suitable areas and

by protecting those areas unsuited to development.

(6) The lcelt to improved public manogemenl qf
Conneclicttt's coastal area is coorclination at all levels

oJ' governmenl and consideration by municipalities of
the irnpact of developrnent on coastal resources .., u,hen

preparing plans and regulations and reviewing municipal

and private development proposals,

(7) Unplanned population growth and economlc

developrnent in the coastal area havc caused the loss of
living tnarine resources. wildlife and nutrient-rich areas,

have endangered other vital ecological systetns and scarce

resources.

(Ernphasis added.) General Statutes S 22a-91

In light of these findings, it is a stated public policy:

"(1) To insure that the developureut, preset'vatiou or

use of the land and water resources of the coastal at'ea

procecds in a manner consistent with the capability of
the land and water resources to support developrnent,

preservation or use without significantly disrupting the

natural environment or sound economic growth,

(2) To preservs and enhance coastal resources ...

(3) To coordinate the activities of public agencies to

insure that state expenditures enhance development while

affording rnaximum protection to natural coastal resources

and processes in a manner consistent with the state plan for

conservation and developrnent adopted pursuant to part I
of chapter 297.
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Genelal Statu{es $ 22a-92.

The CMA expresses a strong preference for enhancing

econornic development and activities that are dependent

upon proximity to the water and/or shorelands that are

irnmediately adjacent to marine and tidal waters, while

prohibiting or minimizing activities that are not marine

dependent, particularly those that will adversely impact these

fragile nahrral resources.

*15 Against the backdrop of these legislative findings,

goals and policies, the General Assembly has mandated that

municipalities specifically review zoning regulations, and

changes thereto, that affect areas within the coastal boundary;

see General Statutes $ 22a-104(e); as well as site plans,

plans and applications for activities and projects to be located

fully ol partially within the coastal boundaly; see General

Statr"rtes $ 22a-105; for compliance and consistency with

certain provisions of the CMA.

As a plelirninary matter, the Cornrnission and the interveuors

appear to argue that the applicants were obligated to ftle

a separate coastal site plan application along with their

affordable housing application. The applicants argue that

no separate coastal site plan application was necessary, but

concede that the Cornrrission was obligated to rcvicw thcir

application fnr cnmpliancc with thc CMA, at least for those

portions of the property that fall within the coastal boundary.

Specifically, the applicants contend that a separate coastal

site plan application was noi required because an affordable

housing application is not within the enutnerated list of

proceedings in $ 22a-105(b) 
ll that trigger coastal site plan

review.

This court concludes that the applicants were not obligated

to file a separate coastal site plan application in addition to

the affordable housing application, but that the affordable

housing application must contain sufficient information

for the zoning authority to evaluate the development's

compliance with the CMA. In Forl Trumbull Conservanc)t

v. Planning and Zotrirtg Commissiott, 266 Conn. 338,

348-60, 832 A.2d 611 (2003), the Connecticut Supreme

Courl addressed a similar question in deciding whether an

application pursuant to General Statutes $ 8-24 fot approval

of certain municipal irnprovements required a separate coastal

site plan application if the properfy falls within a costal

boundary. The Supreme Court concluded that no separate site

plan application was required. "[A] coastal site plan review

under the act is to be conductcd as part of the planning and

zoning applications ... and not as a separate application or

proceeding ,,. The act envisages a single review plocess,

during which proposals for developrnent within the coastal

boundary will simultaneously be reviewed for cornpliance

with local zoning requirements and for consistency with the

policies of planned coastal managetnent." (lntemal quotation

rnarks onritted.) Fort Tnmbull Conset'vancy v. Planning and

Zoning Commission, 266 Conn, 538-39.

It is true that affordable housing applications are not

among the zoning comtnission proceedings that are explicitly

denominated in $ 22a-105(b) as requiring coastal site plan

approval. As discussed at length above, an affordable

housing application seeking apploval of a specific plan of
development may not fall squarely within the traditional

proceedings that are conducted by zoning commissions,

particulally if the proposal does not conform to existing

zoning regulations. See Wisniou,ski v. Planning Contmissiort,

supra, 37 Conn.App. at 317, 655 A..2d 1146. On the other

hand, an affordable housing application will usually contain

an implicit request fot a zone change as to ttse, thereby

implicating $ 22a-104(e), which requires that the zoning

agency consider the criteria and policies of the CMA in
its decision. In any event, given the critical pLrblic policies

outlined by the CMA, it is inconceivable that the legislature

would have intended that aI'lbrdable housing projects bc

cxetnpt fiom coastal sitc plan rcvicw, particulally siticc such

affordable housing projects typically pl'opose high-density

developrnent with the attendant environtnental risks that such

development cntails.

*16 In its brief, the Comrnission contends that the applicants

did not submit sufficient information to decide whether

the project was consistent with the policies and criteria of

the CMA. See General Statutes $$ 22a-92 and 22a.102.

Nevertheless, the Cotnmission, as required by statute, notified

the Department of Environtnental Protection (the "DEP'),

which made comments critical of the application. Despite

the Cornmission's concem about the lack of infonnation

subrnitted by the applicants, the Commission ultimately

concluded that the proposed developrnent was inconsistent

with the CMA. Accordingly, the court finds that the

Commission had sufficient information to conduct the review

required by the CMA. l2

The Commission made specific findings, with citations to

the record, regarding the mannEr in which the proposed

developrnent was inconsistent with the policies and criteria
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of ttre CMA. Filst, the Comrnission noted that many of
the developnrent's physical characteristics would adversely

impact coastal resources if the properly was developed at

the high-density rate proposed by the applicants. These

characteristics included the site's steep slopes and bedrock

soils in close proxitnity to the Niantic Rivcr; the necessity

for clear cutting and blasting on the site; erosion and

groundwater run-off into the Niantic River; and the fragile

nature of many of the coastal resources and habitats within

the coastal boundary. In addition, the Comrnission found

that the proposed developrnent did not adequately provide

for future water-dependent tlses and access for the public

to future water dependent tlses. Finally, it is obvious that a

condominium development is not itself a water dependent

r.rse and is therefore not the type of development activity

encouraged by the CMA.

These conclusions find substantial support in the record.

The Comrnissiou considered extensive evidence frorn a

variety of sources that support its findillgs regarding the

steep iopography of the land, the extensive bedr-ock at the

site, the poor soil conditions, the likelihood of increased

nitrogen loading to the Niantic River, the detrimental effect

of high density development to shellfish habitats, and other

adverse effects to coastal resources. The sources of this

infornration included the Town's Planning Commission,

a marine scientist. the Waterfbrd East Lyme Shellfish

Commissiorr, a biolugy prulcssut fiotii Cotrtlecticut College'

and interested citizens.

'l'he applicants attack some of these evidentiary foundations

by arguing that it presented contrary or bettet cvidcnce. For

exarnple, the applicants contend that the only evidentiary

basis for the conclusion regarding inadequate soils at the site

is a county soil suley, which is not reliable evidence upon

which the Commission could reasonably rely. This assertion

is incorrect both legally and factually. First, evidence

regarding the types ofsoils at the site carte from a variety of

sources, not just the county soil suley itself. The record is

replete with infonnation referring to the extensive presence of

bedrock over significant portions of the site. This information

ra,as subnrifted by individuals, including those rvith expertise,

who had performed field visits and actually walked the site.

By way of example only, the DEP performed a field visit that

revealed that throughout the property there was "till soils ..

with very shallow depth to bedrock and exposed bedrock." In

addition, a hydrogeologist hired by the Comrnission to review

the proposal walked the site and noted that exposed bedrock

was much rnore ptevalent at the site than was reflected in

the applicants' concephral site plan. Althotrgh the applicants

rnay have submitted evidence that it believes would support a

contrary conclusion, the Commission can considcr all of the

reliable evidencc in the record regarding the topography and

soil fypes at the site. The issue for this court is whethcr there

is substantial cvidcncc in the record to support the conclusion

that the Commission rcached, not whether the applicants

submittod any evidence to the contrary.

*17 Engaging in the coordination between public agencies

required by the CMA, the DEP extensively reviewed the

proposal and its submissions to the Commission ale of
particular note, In a letter to the Cormnission, dated August

24,2004, the DEP concluded that the proposed development

is "inconsistent with the policies and standards of the [CMA]
based upon severe development constlaints at the site, the

proposal's unacceptable adverse irnpacts to water quality

and coastal resources, as well as inconsistency with .., the

Town's Plan of Developnrent, Municipal Coastal Ptogt'atn

and Harbor Management Plan." The DEP also found that

any reduction in "overall potential density" that had been

proposed in Application II "will not significantly alleviate any

of the potential advelse irnpacts to coastal resources, water

quality, submerged aquatic vegetation, frnfish, shellfish and

wildlife on the Oswegatchie Hills site ... and in tlre Niantic

River and Latimer Brook."

Tlic DUI concludcd that thcrc would bc "significant

environmcntal consequences." The shallow depth to bedrock

and steep slopes "would mandate significant alterations of the

site to provide suitable land fol road access, septic systcms

or watel' and sewer servicc and inhabited structures. Such

alteration of this natural area and associated rutroff would

significantly irnpact coastal resources and water quality along

the river ... fandl cause sedimentation and erosion, nitrogen

loading and impacts on submerged aquatic vegetation, finfish,

shellfish and wildlife on the site and in the Niantic River and

Latirner Brook."

The DEP also noted that the 100-foot set back proposed

in Application II would not ameliotate the significant

environmental consequences of the development, in patt

because the setback applies only to residential units and

does not include restrictions on clear cutting or other ground

disturbances.

At the conclusion of its analysis, the DEP indicated that

the information submitted by the applicants was incompleie

at best, The DEP, however, provided an opportunity for

iipr:i O 2C.i lJ 
-ilrrirr::;ctir i;leUt_.rs No t:lairir to orrgrnal l.j.lj. {;r;ver|ir.irenl \/V()rks 1')



Landmark Development Group v. East Lyme Zoning Com'n, Not Reported in A.2d (2008)

45 Conn. L. Rptr. 63

the applicants to provide additional information about the

proposal and to address its stated concelrls. The DEP thcn met

with the applicants and received additional infonnation for its

consideration.

'Ihe applicants, however, were unable to change the DEP's

position regarding the proposal and its inconsistency with
the policies and criteria of the CMA. In a letter to the

Comrnission dated Septernber 29.2004, the DEP indicated

that the additional submissions wele both incomplete and

inadequate, and had done little to change the DEP's strongly

held view that Application II is inconsistent with the CMA.

Stymied by the strength of this evidence and the DEP's strong

opposition to the proposed developrnent, ihe applicants argue

that the DEP's submission is unreliable because the author of
these letters did not personally appeal'at the public hearings.

The applicants, however, did not take any steps to compel

any DEP representative to appear at the hearing despite

knovving that the letters had been admitted into the record

and were quite darnaging to its chances ofreceiving approval.

See Timber Trails v. Planning and Zoning Comrnission, 99

Conn.App. 768, 780-81, 916 A.zcl 99 (2007).

*I8 The applicar.rts conceded at oral argument to this court
that the Commission could properly rely on this evidence, yet

argr-re that the evidence should be entitled to little weight in

this uourt's plulary rsview ufthv rsuurd. Tli,e coutt disagrccs.

If the applicants had wished to underrnine the credentials

of DEP employees, or the strength of the DEP's technical

analysis of the proposal, they could have compelled DEP

representatives to attend in older to cross-examine them

on the relevant issues, This court can only infer that such

testimony would not have been significantly helpful-and

niight even have been damaging-to the applicants'chances of

'l-he court therefore concludes that there is substantial

evidcnce in the record that the proposal is inconsistent

with the critelia and policies of the CMA. The court

also concludes that the applicants have received numerous

oppoltunities to make site-specific rnodifications to the

proposed developrnent to address its lack of compliance with
the CMA. It is clear to this court that such modifications

are not possible in light of the specific nature of the site

and the high-densify developrnent which is at the heart of
the application. Finally, the court concludes, and the record

supports, that the public interest in protecting the unique

nature of the site, including, but not Iimited to, those pollions

within the coastal boundary, outweighs the public interest in
affordable housing.

(iii) The unavailability of water and sewer qt the site

The court next reviews the Conmrission's conclusion

that denial of the application was warranted in light of
the unavailability of water and sewel' to service tcl the

developtnent at the high-densify rates proposed by the

plaintiffs. The court finds that the application was properly

denied on this basis.

The applicants do not appear to dispute that a conrmission
may properly reject an affoldable hor-rsing application if the

developrnent proposed will have inadeqr.rate water and sewer'

facilities to serve the development. Obvior.rsly, there is a

substantial and compelling public health and environmental
interest in ensuring that a large, high-density development
such as the one proposed here has adequate watcr and

sewel services. Courts that have addressed this issue arc in

agreement with this fi,rndarnental fact. See, e.g., Greene v.

Ridgefield Planning & Zoning Commi,ssion, Superior Court,
judicial district of New Britain, Docket No. CV 90 0442131
(Jan. 6, 1993, Berger, J.) [8 Conn. L. Rptr. 1371; D'Amato tt.

Orange Planning and Zoning Commission, Superior Court,
judicial district of New Britain, Docket No. CV 92 0506426

S (leb. 5, 199J, Berger, J.) [10 Uonn. L. l(prr'. 444];

Halter Eslates Senior Contmunity, 1tr9 r. Bethany Planning
and Zoning Commission, Superior Court, judicial district of
New Britairr, Docket No, CV 06 40101915 (May 3,2007,
Schuman, J.).

At the outset, it is important to note that Judge Quinn
thoroughly reviewed the adequacy of the sewer and water

services in upholding the denial of Application I. Judge

Qr"rinn's thorough analysis of the issue bears repeating:
"The first application filed by Landmark proposed that the

development would be served by municipal sewer and water.

The Conrmission found that the site lacked the infrastnrchrre

to provide such water supply and sewer capacity. The director
of Public Works reportecl that the availability of such selices
was restricted. First, the town system did not extend to

the site. Second, the town is under a consent order issued

by the Stale Department of Environmental Protection that

prevents extension of the water service area. While the town
rnay subrnit a written lequest for extension, it must await

the Commissioner's written decision prior to enacting any

additional ordinances. In addition, when the town identified

f.jEirl 'O20i3'ihll.lis;orr Reuters, l!r: c!sirl to oi-iginerl i-j li. i-:ir:verntirrerii Wc;iks 1?,



Landmark Development Group v. East Lyme Zoning Com'n, Not Reported in A.2d (2008)

45 Conn. L. Rptr.63

what areas of the town were to be sewered in 1985, this

area was not in the sewer-shed boundary. In 1998, when the

town prepared a capacity analysis of its systern, it determined

that all capacity was accounted for and any expansion would

require no selices to areas to which sewers were now

committed. And although Landmark stated it could connect

to fhe Boston Post Road extension, the Chairman of the Water

and Sewer Commission testified that this was not con'ect.

There is substantial evidence in the record that municipal

water and sewer service will not be extended to the property.

*19 "The commission detennined that since such services

were not available, this militated against the proposed zone

change and the density of developurent the application

envisioned. Indeed, in the town plan of conservation and

development of 1999, a stated objective is that the town

'should continue to provide for multi-family housing ...

to meet a portion of the regional need for a variety of

housing fypes available at affordable cost.' It recotntnends

that housing sites to be considered should genelally be 'free

of major site developrnent constraints such as wetlands,

bedrock, steep slopes and plirnary aquifers and within the

boundaries of or readily connected to the n'runicipal water and

sewer service area.' Such site development consttaints, the

court concludes, with the exception ofprirnary aquifers, are

all present in the land that is the subject of this affordable

housing application. Such development would bc contrary to

lhc iuwn plau, as lutcd Ly thc supervisory sanitary etlgincct'

for the water managetnent bureau of the Depaftmcnt of
Environmental Protection.

"In its modified application, Landmark in the alternative,

proposed on-site water supply wells and sewer. The

commission found that such systems are rarely allowed by the

State Health Depaftment or the Depattrnent of Environmental

Plotection, and only when there is clear evidence that such

systems can be supported by the site and function properly ,.."

Landmarlc Development v. East Lyme Zoning Commission,

szrpra, Superior Court, Docket No. CV 02 052049'7.

With a few rninor exceptions, the applicants have not

modified the proposal that Judge Quinn reviewed, as it relates

to the provision of water and sewer selices. Instead, the

applicants argue that Judge Quinn's conclusions regalding

this issue are fatally flawed because she relied upon two

incorrect premises: (1) that the Town's sewer shed does

not extend to the properly and (2) the DEP rarely gives

out pennits for commr.rnity septic systems. The applicants

contend that the record with regard to Application II

cstablishes that both o{'these Ihcts are not true and. therefore,

thc Commission's decision to deny the application on the basis

of the unavailability of water and sewer at the site must be

overtumed.

Although the court agrees that the record here dernonstrates

that a portion of the properfy rnay be within the sewer shed,

that fact alone does not undermine either Jr.rdge Quinn's
decision or the Comrnission's decision regarding Application

IL The Comrnission thoroughly re-reviewed the question of
the availabilify of municipal water and sewer at the site,

including a consideration that a portion ofthe property falls

within the sewer shed.

With respect to the issue of water selice, the Comrnission

considered the conclusions fi'om the Directol of Public Works

that "[w]ater from the East Lyrne system is not available

to serve the site as proposed." (Exhibit 59, 1 14.) The

Comnrission also considered infonnation that any additional

pulchases of water fi'our New l-ondon wele ah'eady allocated

to an existing neighbolhood not far fronr the applicants'

property. (Exhibit 59, ll4.) The site also did not flont on

any existing water main and there is no existing infrastructure

available to supply the site. ThLrs, the Conrmission properly

concluded that the developrnent would still lack appropriate

access to available municipal water services,

*20 Thc Comrnission considcrcd similar cvidcncc rcgalding

the availabilify of municipal sewel selices at the sitc. First,

the Cormnission heard evidence that while a portion of the

property rnay be within the sewer shed, the rnajority of
the ploperty is not. Even with lespect to the portion of
the property that falls within the sewer shed, the provision

of municipal sewer was problernatic because the Town's

Facilities Plan designated that any sewerage from this area

flow eastward to Waterford. The arnount of sewelage that

Watelford would accept is lirnited and already allocated to

existing hornes. Moreover, there was no sewer infrastruchrre

available to the portion of the ploperty within the sewer shed

and the Town was not legally obligated to extend the sewer

and necessary infrastructure to the applicants' properfy. See

Avalon Bay Comntuni.ti.es, Inc, v. $svtsl: Commission, 270

Conn. 409, 43-32" 853 A.zd 497 (2004).

Importantly, the DEP was of the view that "the extension

of sewers into fareas of the applicants' properly not within

the sewer shed] to foster new development would likely
be disapproved by [the] DEP, because such an extension

would conflict with the state's Plan of Conservation and
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Development ..." 'lhese facts, along with the fundamental

realify that the majority oi'the properly is not within the sewcr

shed, rnakes it significantly unlikely that municipal sewer

services could ever adeqnately serve the ploperty, particularly

at the densify proposed by the applicants.

The court now turns to the applicants' claim that on-site

wells and a comtnunity septic system would be adequate

to serve the site. Specifically, the applicants contend that

Judge Quinn's decision is incorrect because she was under

the misapprehension that the DEP rarely issues permits for

cornmunity septic systems. Instead, the applicants argue,

onsite wells and a community septic system are feasible

and that the Commission should grant the application and

condition the grant on obtaining the necessary regulatory

approvals for on-site wells and a community septic system.

The applicants cannotprevail on this clainr.

There is substantial evidence in the lecord demonstrating

that it is highly unlikely that the applicants could obtain

appropriate regulatory approvals for a conlnunily septic

system. In addition, to the evidence discussed above

regarding the soil types and steep slopes on the site, the

Cornmission heard testimony specifically describing how

these site characterisiics would negatively affect and limit
the potential for on-site waste water disposal. lnstallation

of a cornmunify septic systern would require blasting

ul' budruuk tLa( wuuld in hrrti rcsult iu grouudwatcr

contamination. Groundwater contamination in hrm would

increase the potential for cross-contamination of on-site

wclls. A hydlogeologist explainod that fractures in the

bedlock, and the directions in which they run on the site,

"could result in partially treated effluent with pathogenic

bacteria getting into the fractures and contarninating either the

on-site wells or offsite wells to the north." (Exhibit X, p. 136.)

*21 Approval by both the DEP and the Depafirnent of
Public Health is necessary for a community septic system.

In this case, there is substantial evidence that the DEP

was highly unlikely to give the necessary approval. The

DEP, in repeated correspondence with both the Cornmission

and the applicants, expressed its concerns that major site

developrnent constraints exist at the site. Although the DEP

repeatedly asked the applicants for additional information

on this issue, there is nothing in the record to indicate that

anything submitted by the applicants was sufficient to change

the DEP's views on this subject, particularly in light of the

fact that a portion of the property was within the coastal

rnanagement zone. In fact, the DEP infonned the applicant

that it still had not plovided the additional information sought,

and that, in any event, the DEP did not "anticipate our'

overall cornrnents and lecommendations to the Cornmission
to change given the ovelall site plan rernains the same,"

The applicants rely heavily on a statement in the record
made by a DEP representative that "it is most tikely that the

proposed community system will require a lateral sand filter
and a wastewater treatment plant to meet the Depaftment's
criteria for large scale on-site waste water systems." The

applicants in their brief contend that this statement "can be

reasonably regarded only as indication that on-site water'

disposal was possible, not impossible."

The court does not aglee with the applicants'characterization

of this statement. Taken in context, it is clear that DEP
was trying to communicate to the applicant that the site
plans it had reviewed depict only a rnore conventional septic

system, which obviously was not adequate in light of the site's

characteristics. Although the DEP did not and could not take

the position that it would refuse to consider a significantly
redesigned lrroposal, there is nothing in these staternents that

undert-rined the Cornmission's conclusion, based upon the

extensive evidence in the record, that an on-site comrnunity
scptic system was extremely problernatic, at best. (Exhibit
1 19.)

It is tn"rc that whilc thc applicants havc lrrcscntcd somc

evidence to dispute the conclusions of the Cornrnission
regal'ding Application II, as Judge Quinn corectly noted

in revierving Application I, the kcy qucstion is whether

there is substantial evidence in the recold supporting the

Commission's decision, As noted in Samperi v. Inland
Iletlands Agene;,226 Conn. 579,588,628 A.zd1286 (1993),

"the possibility of deriving two inconsistent conclusions frorn

the evidence does not prevent an administrative agency's

finding fi'om being suppolted by substantial evidence," Just

as Judge Quinn concluded that there was substantial evidence

in the record to suppoft the Commission's decision regarding

Application I, this court concludes that the record regarding

Application II supports the Commission's conclusion. The

court also concludes that the public's interest in ensuring
the adequate provision of water and sewer services in this

instance clearly outweighs the need for affordable housing.

Again, because of the site-specific nature of the application,
there were no specific modifications that could be made to

accommodate these public interests and provide affordable
housing at this site.

l.lri:rr 
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III. CONCLUSION
added.) As discussed above, the Cournrission properly denied

Application II with respect to at least thlee reasons. It is

therefore unnecessary to reach the remaining issue. The

plaintiffs' appeal is therefore disrnissed.

*22 ln Mackowslci v. Planning & Zoning Commissictn, 59

Conn.App. 608,'/57 A.zd 1162 (2000), citing West Hartfbrcl

Intet'faith Coalition, htc. t,, Tou,n Cotmcil, strpra, 228 Conn.

at 513, 636 A.zd 1342, the Appellate Court stated that an

agency's decision in "an affordable housing land use appeal,

as in a traditional zoning appeal .., must be sustained if ever

one ofthe staled reasons is sufficient to support it." (Emphasis

Judgrrent shall enter accordingly

Parallel Citations

45 Conn. L. Rptr. 63

Footnotes

1 Sonre ofthe procedural history has becn adopted from Landmark Development v. East Lyme Zoning Contmisslon, Superior Court,

judicial district of New Britain, Docket No. CV 02 0520497 (Sep. 7, 2004, Quinn, J.).

I Because Application II did not, in the Commission's view, contain a "site plan," the Commission decidecl to treat Application II
as containing three pafts: (l) an application for a text anendment to the zoning regulations; (2) an application lor a zone change;

and (3) an application for approval of an "Affordable Flousing Development." Throughout this appeal, the plaintiffs dispute the

Commission's characterization and treatrnent of Application IL Tlie plaintiffs contend that Application II is best characterized as an

application for a specific affordable housing plan and not necessarily as a resubmission ofan application for a tcxt amendmeut and

zone change to the zoning regulations. As discussed later, the Court agrees with the plaintiffs that they were eutitled to submit a

stand-alone affordable housing application.

3 A site plan has been furtlrer described as "a physical plan showing the layout and design of a proposcd usc, includittg structures,

parking areas and open space and their relation to adjacent uses and roads, and containing the infbmlation required by the zoning

regulations for that use." Connecticut Resources Recover.y Authorit)t v. Planning & Zoning Com'n, :;upra, 46 Conn,App. 
^L 

566,5'70,

'700 A.2d67.

4 'l'he commission does not agree with the intervenors'claim.

5 ttre intervenors again improperly confound this court's subject matter jurisdictiorr with the subject matter jurisdiction of the

Commission. The coun, therefore, treats this olaim solely as an aittruk on [[tc Corrunission's juristlicliurr.

6 The lecord in this appeal does indicate that the application filed by Landmark and Jarvis was filed with the Towrr Clerk at lcast ten

days before the public hearings commenced on the application. The application included an overall site plan (Drawing No. 0-l) as

well as properry boundary maps (B- I , B-2, and B-3). Although these plans and maps may or may not comply with the requirements

of g 8-3(a); see City tf Bridgeport v. Plan ancl Zoning Contnt'n, npra,277 Couu. at 276-80, 890 A.2d 540. the public had actual

notice of the properry that is the subject of the application.

7 lt is true, as discussed later, that the differences in the proposal wel'e not so substantial that the Comrnission was obligated to grant

Application II. Nevertheless, it appcars that the Commission viewed the changes as sufficiently material to warrant a second look,

8 On the other hand, it is also true that Judge Quinn's decision's need not be totally disregarded by this court. hl reaching her decision,

Juclge Quinn analyzed a proposal that is quite similar to the present one. For example, Judgi Quinn reached certain conclusions

regarding the historical ef'forts to preserve the properly as open space. That history has not changed from the time Application I was

filed to time Application Il was hled. Consequently, although the issues are not necessarily identical for collateral estoppeI purposes,

much of Judge Quinn's decision remains quite relevant,

9 See, e.g., ROR 104.

10 At oral argument, counsel for the applicants could not specifu the manner in which 20 percent ofthe properfy rvould be preserved

or how the public might have access to those portions ofthe properly.

1 1 Section g 22a- I 05(b) provides in relevant part: "The following site plans and applications for activity or projects to be located fully or

partially within the coastal boundary ... shall be defined as 'coastal site plans'and shall be subject to the requirements ofthis chapter:

(l) site plans submittod to a zoning commission in accordance with section 22a-109; (2) plans submittcd to a planning commission

for subdivision or resubdivision in accordance with section 8-25 or with any special act; (3) applications for a special exception or

special permit submitted to a planning commission, zoning commission or zoning board of appeals in accordance with section 8-2

or with any special act; (4) applications for a variance strbmitted to a zoning board ofappeals iu accordattce with subdivision (3)

of section 8-6 or with any special act, and (5) a refenal of a proposed mutricipal project to a planning commission in accordauce

with section 8-24 or with any special aot."

l6f'lerr O 2C lij Thr-rrnsoi-l fieulersi. l.,lc ciaittr to original t.J.lji. ajoveri'rrlei.rt Wilr'l(s.
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12 The Comgrission also contends that the more deferential standard ofreview that applies in affordable housing appeals should not

apply when reviewing the Commission's determinations regarding whether the proposed development is consistent with the criteria

and policies ofthe CMA. The courl concludes that it is not necessary to reach this issue because even under the more rigorous standard

of review required by $ 8'309 the Commission's CMA analysis must be upheld,

End of Document @ 2013 Thomson Reutels. No claim to original U,S. Government WoIks.
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UNP1JBLISIIED OPIMON. CFIECK

COURT RTJLES BEFORE CITING.

Superior Court of Connecticut,

Judicial District of New Britain.

LANDMARK DEVELOPMENTGROIJP, LLC Et A1.

v.

EAST LYME ZONING COMMISSION.

No. HIIBCV0640I68135
I

Oct.31,2011.

Opinion

STEPHEN F. FRAZZINI, Judge.

*1 This oase is the third judicial appeal from the denial of

a land use application by the plaintiffs under the aflordable

housing statute,l' 
lGeneral Statutes $ 8-30g. I Theplaintiffs

(who will be refened to throughout as "Landmark") are

owners of approximately 236 acres of land in an area of

East Lyme knowtr as Oswegatchie Hills, a tact of land

bordering the Niantic River near Long Island Sound, In the

previous appeals, courts upheld denials by the defendant of
(i) plaintiffs' amended application in 2O02 for amendments

to the town's zoning regulations and a zone change for

their properfy 2 and (ii) plaintiffs' application in 20M to

build 352 dwellings that would have included affordable

housing on certain portions of their land. 
3 In the present case,

Landma* appeals a decision by the defendant denying an

application in 2005 for an amendment to the town's zoning

regulations, a zone change for the property, and approval

of a preliminary site plan for 840 residential units that

would include affordablc housing. TWo intervening parties,

Save the Hills, Inc., and Friends of Oswegatchie Hills

Nature Preserve, Inc., (hereinafter, the "intervenors') also

participated in these proceedings. The parties and intervenors

appeared with counsel for frial of this matter on October 29,

2010, after which the matter was continued for a site visit by

court and counsel on December 6, 2010' Trial concluded on

January 6,2011, after the court and counsel spent some time

reconstructing the record originally submitted to the court in

order to provide clearer copies of certain exhibits. The matter

is now ready for decision.4

I-JURJSDICTION

A-Aggrievement and Standing

As in any adminisbative appeal, the court must fust consider

the questions of aggrievement and standing. "[P]leading and

proof of aggrievement are prerequisites to a hial court's

jwisdiction over the subject matter of an administrative

appeal ... It is [therefore] fundamental that, in order to have

standing to bring an administative appeal, a person must

be aggrieved," (Citation omitted; internal quotation marks

omitted.) l-- Bongiorro Supermarket, Inc. v. Zoning Board

of Appeats,266 Conn, 531, 537-38, 833 A'2d 883 (2003)'

Und€r l--iceneral Statutes $ 8-30g(b)(2)(f), "[a]ny person

whose affordable housing application is denied ... may appeal

suoh decision pursuant to the procedures ofthis section'" At

the hearing before this court, the pafiies stipulated that, at the

time of the public hearings and the time of trial before this

cour! the plaintiffs owned the property in question. Transcript

of proceedings, January 6, zALl, at 59. The plaintiffs are

thus aggrieved by the defendant's decision; i Quarry Knoll

II Corp. v. Planning & Zoning Commission, 256 Conn.

674,703,780 A.2d I (2001) (holding that a court can find

aggrievoment based upon a plaintiffs status as ownor or

contract purchaser); and have standing to bring this appeal

,rnderl 
tE t*rog.

*2 In order to qualifi as an affordable housing development

covered by the affordable housing statute, a development

must set aside 30% of the total number of units. I ' $ 8-30g(a)

(6). Of this 30%, 15% must be afiordablc for individuals

making 80% of the arca median income and l5To must be

affordable for individuals making 60% of the area median

income. Id. All affordable units must be conveyed by deeds

requiring the units to remain affordablc for forly years' The

plaintiff s application satisfies these requirements. Moreover,

the aflordable housing statute only applies if less than 10% of

the housing in the municipality qualifies as affordable, At the

time the application was submitted, less than six percent of
East Lyme's housing qualified as affiordable, thus subjecting

the parties to the law and procedurcs set forth in i - $ A-SOg.

WtSILAw
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B-Timeliness and Service of Prooess

Appeats under thc affordable housing statute apply the time

periods for filing set forth in lllic"n..ul Statutes $$ 8-

8, 8-9, l-l-lg-zg, or 8-30a, as applicable. see I licenetal

Statutes $ 8-30g(f). Pursuant to F iceneral Statutes sections

8-8(b),5 i:e-a(D(z)6 and 52-57(b)(5),7 an affordable

housing appeal must be commenced by service of two copies

of process on the clork of the municipality within 12 days

from the date that the commission's notice of decision is

published and, pursuant to General Statutes $$ 52-46 and 52-

48, at least 12 days but no more than two months before the

return date.8 The plaintiffs have pleaded and the defendant

admits that notice of the decision was published on December

14,2005. A marshal's rctrrn appended to the appeal shows

that two copies were served on the East Lyme town clsrk

on December 23,2005, and one copy that same day on each

of the authorized agents of service for the two interyenors'

The appeal was filed with the clcrk of the superior coud for

the judioial distict of New London on January 9, 2005' This

appeal, therefore, is timely and the proper parties were serve4

pur$uant to lliconnesticut General Statutes $$ 8-8(e) and

Fs*ro(s).

II-PROCEDURAL HISTORY

A-First Applications and Judicial Appeal

Landmark filed its fnst affordable housing application for

the Oswegatchie Hills site in Dccember 2001 by applying

for an amendment to the East Lyme zoning regulations to

create anew "affordable housing district" and simultaneously

seeking a zone change to that newly-proposed zone for

approximately 236 actes of land in Oswegatchie Hills' The

application proposed to use municipal waier and sewer for

the development. After three days of hearing, the defendant

denied those applications' As recounted in the first judicial

appeal,

The Commission ... cited a total of
five reasons: (l) the ProPosal was

incompatible with the local and state

plans of development for the area,

which sought to preserve and protect

Oswegatchie Hills as open space; (2)

the site was inadequate as to the

available infrasbucture for water and

sewer at a capacity to make the

proposed dense development feasible,

(3) the development at the densitY

proposed could result in substantial

damage to the ecosYst€m of Long

Island Sound and the Niantic River;

(4) similar damage would occw to

Latimers Brook in the North; and (5)

the volume of traffrc generated bY

development at the proposed density

levels would causc unsafe conditions

for motorists and excoed current

roadway capacity because of restricted

access to the site. The commission

stated that denial was necessary for

four related rcasons: (1) to protect

the public's substantial interest in the

presewation of open sPace; (2) to
protect the public's health due to the

limited facilities for water and the

disposal of sewage; (3) to Protect

public safety as to traffic conditions;

and (4) to protect the area waters from

the fallout of dense development on

the steep slopes and thin top soil of
the Oswegatchie Hills and generally

to protect the Oswegatchie Hills'

fragile ecosystem which could not be

properly insulated from the effects of
such dense develoPment. Based on

these reasons, the commission also

denied the amendments to the zoning

regulations.

*3 Landmark Development v. East Lyme hning

Commission, Superior Court, judicial district of New Britain'

docket no. CV 02-05204975 (September7,2004) (Quinn' J')

("AppealI").

Landmark then submitted an amended request, which the

defendant denied after public hearing, and on October 29,

2002, Landmark brought Appeal I. In dismissing that appeal,

the court, Quinn, J., found that the defendant's decision

WtSIr AW
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was "based on the substantial public interests in preserving

the Oswegatchie Hills area as open space, protection of

the public's health due to the limited facilities for water

and disposal of sewage, the adverse trafftc conditions,

the protection of area waters from the fallout of dense

development on the slopes and thin top soil of the area

as well as protection of the Oswegatchie Hills' fragile

ecosystem. The commission properly concluded that these

public interests cleady outweighed the need for affordable

housing at this location. Because the reasons are site-specific,

there were no reasonable changes that could have been made

to accommodate the other adversely impacted public interests

found." /d.

B-second Application and Judicial Appeal

While Appeal I was pending, Landmark filed a new

application (referred to here as Application II) seeking

approval of a specihc site plan for the building of 352

dwelling units, including affordable housing, that would be

located in the middle of the northern half of the property'

Some of the development would be in a coastal management

area protected under General Statutes $$ 22a-90 through

22a-212, and all of it lay within portions of the Landmark

property designated by the town as open space' The court's

decision in the second judicial appeal describes the reasons

that the defendant denied that application on January 6, 2005:

Because the Commission ffeated Application II as

including an application for a text amendment and a

zone change, the Commission's decision is divided into

three parts. First, the Commission concluded that any text

amendment would be inadequate to protect the substantial

public interests in health and safety and inadequate to

promote affordable housing' Among other things, the

Commission determined that the type of high density

development contemplated by the application could only

be supported by public water and sewsr.

Second, the Commission concluded that the application for

any zone change contravenes substantial public interests

in health and safety. The Commission's principal reasons

for its conclusion can be summarized as follows: (1) the

proposal is incompatible with the local and state plan of

development and the preservation of Oswegatchie Hills

as open space; (2) the site is unsuitable for high-density

multlfamily housing because it (a) lacks infiastructure and

capacity to provide adequate water and sewer, (b) has poor

soil characteristics and (c) no motor vehicle access; (3)

the proposal would adversely impact Long Island Sound,

the Niantic Rivor and surrounding woodland habitats; and

(5) the affordable housing units are not comparabls to the

market-rate units,

*4 Finally, the Commission addressed the applicants'

specific affordable housing plan. Recognizing that the

proposed development need not be in strict compliance

with East Lyme's existing zoning regulations, the

Commission nevertheless concluded that the proposal must

be denied for numerous rcasons' These reasons included,

by specific incorporation, each of the Commission's

findings articulated in the portion ofits decision denying

a zone change, Additionally, the Commission concluded

that the application does not comply with Section 32 of

East Lyme's affordable housing regulations because it lacks

necessary information required by the regulations'

Landmark Development v. East Lyme Zoning Commission,

Superior Court, judicial district of New Britain, docket no'

CV A540022785 (February 1,2008) (Prescott, J') [45 Conn'

L. Rpfi'.631.

On February 1, 2008, the court dismissed the plaintiffs'

second appeal. On the open space issue, after noting Judge

Quinn's discussion of "the long history of efforts to preserve

this area for such purposes beginning with the preparation of

the comprehensive plan for the town in 196'1," Judge Prescott

concluded that

the plaintiffs proposal to set aside

approximatelY 20 Percent of the

properly as open sPace '.. is far

from adequate to accommodate the

very compelling public interest in

preserving the ProPerlY as opon

space. A 20 percent set aside does

not ameliorate the high densitY

development of 80 Percent of
the propert{, nor adequatelY enswe

the benefits from preservation and

recreational that flow to the public if
the properfy, or large portions thereof'

are maintained as oPen sPace' As

a result, the court finds that the

Commission has sustained its burden

of proofthat there are no modifications

to this site-specific application (with

the general density of development

W[rit,.\\id
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it proposes), that could accommodate

the public interest in oPen sPace.

The record supports the Commission's

finding that the public interest in

preserving the area as potential future

open space outweighs the Public
interest in affordable housing, given

the unique nature of the site'

Id.

The court also noted that "a significant portion ofthe properly

the applicants seek to develop lies within a coastal boundary"

protected by the Coastal Management Act (the "CMA"),

General Statutes $$ 22a-90 through 22a-212. The courtheld

that

that there is substantial evidence

in the record that the ProPosal is

inconsistent with the criteria and

policies ofthe CMA ... [M]odifications
are not possible in light of the specific

nature ofthe site and the high-density

development which is at the heart

of the application. Finally, the court

concludes, and the record suPPorts,

that the public interest in protecting the

unique nature ofthe site, including, but

not limited to, those portions within the

coastal boundary, outweighs the public

interest in affordable housing'

Id.

Finally, the court found that the defendant had properly denied

the application "in light of the unavailability of water and

sewer to service to the development at the high-density rates

proposed by the plaintiffs." The court observed that the first

application had originally proposed using public water and

sewer, but that Judge Quinn had concluded that "[t]here is

substantial evidence in the record that municipal water and

sewer service will not be extended to the property'" When

the applicants' modified submission of that first proposal

had then proposed to use on-site water and sewage disposal,

Judge Quinn concluded that "that such systems ate rarely

allowed by the State Health Departmcnt or the Department

of Environmental Protection, and only when there is clear

evidence that such systems can be supported by the site and

function properly ..." Lqndmark Development v' East Lyme

Zoning Commission (I), suPra'

*5 In the second judicial appeal, the court noted that "the

applicants have not modified the proposal that Judge Quinn

reviewed, as it relates to the provision of water and sewer

services. Instead, the applicants argue that Judge Quinn's

conclusions regarding this issue are fatally flawed because

she relied upon two incorrect premises: (1) that the Town's

sewer shed does not extend to the property; and (2) the DEP

rarely gives out permits for community septic systems. The

court agreed that "a portion of the properlry may be within

the sewer shed," but held "that fact alone does not undermine

either Judge Quinn's decision or the Commission's decision

regarding Application II." To the Landmark request that the

application be granted conditionally upon obtaining DEP

permits, the court held that

there is substantial evidence in the record demonstrating

that it is highly unlikely that the applicants could obtain

appropriate regulatory approvals for a community septic

system. In addition, to the evidence discussed above

regarding the soil types and steep slopes on the site,

the Commission heard testimony specifically describing

how these site characteristics would negatively affect

and limit the potential for on-site waste water disposal'

Installation of a community septic systern would require

blasting of bedrook that would in turn result in groundwater

contamination. Groundwater contamination in turn would

increase the potential for cross-contamination of on-site

wells. A hydrogeologist explained that fractures in the

bedrock, and the directions in which they run on the site,

"could result in partially treated effluent with pathogenic

bacteria getting into the fractures and contaminating either

the on-site wells or offsite wells to the north"'

C-The Present APPlication

On June 2,20}5,whi1e the appeal of the second application

was pending, Landmark filed the present application

(sometimes referred to herein as Application III) seeking

approval of amendments to the town zoning regulations, a

change of zone and approval of a preliminary site plan for an

affordable housing development named fuverview Heights'

The application consisted of a series of maps showing

ltri f: 1i'l I r:t !'lJ
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the Landmark depiction of a "conventional subdivision"

of 60 homes on three-acre lots in accord with the land's

present zoning classification;

an "overall site plan" showing the iocation of 850 housing

units in 24 buildings and 1,831 parking spaces on 35 acrcs

on the westem boundary of their properry;

an "overall slope analysis plan" showing ths land's

topography;

an "overall open space plan" that showed 85.7 acres set

aside as permanent open space;

A set of 14 maps and drawings showing Landmark's

proposed development in more detail,

ROR, exhibits 8-12'

Other than a "boulevard style" 9 access driveway between

the development and Calkins Road' all of the portion to be

developed would be outside both the coastal management

area and, Landmark claimed, any portion of the property

designated by the town for open space.

*6 Landmark also proposed amendments to the town's

recently adopted affordable housing district regulations that

would

eliminate the requirements in the current regulations for

(i) public water and sewer connections, (ii) "fall zones"

between buildings, and (iii) buffer areas between an

affordable housing development and other multi-family

housing, and

modif the procedure for approval ofan affordable housing

development by establishing a three-stage process of

conceptual, preliminary and final site plans and reducing

the amount of information a developer would need to

provide to the commission,

ROR, Exhibit 2, Comparison of Proposed Amendment

to Existing AHD Regulations. Finally, Landmark sought

rezoning of the entire parcel of 236 acres to an affordable

housing district based on the proposed amendments'

Prior to public hearing on the application, the defendant

acknowledged that its prior claim that all of the Landmark

property was outside the town sewer boundaries was

inoorrect, and the town's Office of Water and Sewer

Commissionnotified the zoning commission on September l,
2005, that, although "the majority of the property is located

in a sewer avoidance atea," a portion of the property lay

within town sewer shed. ROR, ex. 16' The maps submitted

by Landmark with the application showed a sewer boundary

line that ran north and south at distances of250 to 700 feet

from the eastern border of the Landmark properfy and that

encompassed all of the parcel on which Landmark proposed

construction of housing units. See ROR, exhibit 9' The

sewer boundary that the Water and Sewer Commission now

claimed to be the correct one was closer to the wcstem

edge of the Landmark property, however, and effectively

dissected the area in which Landmark proposed to build,

with approximately two-thirds of the proposed dwelling units

inside the sewer shed area and the other third outside it. See

ROR, exhibit 16C.

At the three public hearings held in August and September of

2005,the applicant argued that all the proposed construction

lay within the town's sewer shed and that the entire properfy

would have access to the public water. In rcsponse to

previous commission decisions, sustained on appeal, that the

property is not appropriate for on-site water and sewage

disposal, Landmark submitted soil maps that it claimed

showed the property was potentially suitable for a community

septic system and on-site wells. Landmark also introduced

evidence at the hearing that, after the commission's denial

of Application II on January 6, 2005, based, in part, on

lack of public water or sewer to serve the site and the

inadequacy of the site for on-site watcr and septic, the

commission had approved 600 units of senior housing on

another location in East Lyme with similar soil types as

found on plaintiffs' land, without tequiring public sewers,

and including on-site wells to supplement municipal water'

Landmark representatives also stated during the hearing that,

pwsuant to the Commission's statutory authority to approve

an affordable housing application with reasonable changes or

restrictions; ,"r llc"n"rol Statutes $ 8-30g(g) an, [' '-:(l'r' t o

Landmark would agree to the Commission (i) limiting any

rezoning to the 123 acres on which Landmark now proposed

construction or open space, thereby eliminating the remainder

ofthe property from the proposal 1 I 
and (ii) requiring that any

dwelling units be located inside the town's sewer boundary

as drawn by the Water and Sewer Commission. 
12 Landmark

also told the commission that it would consider providing

additional access to the development other than the currently

proposed access drive. l3
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e'7 On December l, 2005, the East Lyme Zoning

Commission voted (i) to deny the proposed amendments

to the town's affordable housing zoning regulations, (ii) to

approve with restrictions the rezoning of that portion of

the plaintiffs land that lies within the town's sewer seryice

distict as drawn by the Water and Sewer Commission to

an affordable housing diskict under section 32 of the town's

existing zoning regulations, and (iii) to deny the applicant's

request for approval of a preliminary site plan. ROR, ex. V

III-DISCUSSION

A-Special Defenses

The court must first address the town's special defsnses

of res judicata and collateral cstoppel based on the courts'

decisions in the prior judicial appeals. 14 The town argues

that "[t]his third application by the plaintiffs involves the

same parties, the sarne properly, the same proposed zoning

regulations and the same proposed development ... [T]he

major components of the earlier trial court decisions-the

unavailability of public water and sewer, the necessity for

those utilities in developing the properfy for affordable

housing, and preservation of the properly as open space

as grounds for denying an affordable housing application-

temain unchanged." Def.'s Bt.,at17 . Landmark responds that

the present case involves a completely different application

than was presented in the first two appeals. For much the same

reasons as given by Judge Prescott in rejecting these defenses

in Appeal II, howevet the commission cannot prevail on these

claims and this appeal is not baned by the dochines of res

judicata or collateral estoPPel:

First, it is firmly established that the denial of one

application by a zoning commission does not necessarily

bar a party from filing a second, but related, application

regarding the same property. When a party files successive

applications for the same properly, a court makes two

inquiries. The first is to determine whether the two

applications seek the same relief. The zoning board

determines that question in the first instance, and its

decision may be overturned only if it has abused its

discretion. If the applications are essentially the same,

the second inqurry is whether there has been a change of

conditions or other considerations have intervened which

materially affect the merits of the matter decided. For

an appellate court, the only question is whether the trial

court's finding as to the zoning board's decision is clearly

qroneous.

(Internal alterations and quotation marks omitted; citations

omitted.) Appeal ll, supra,

Under the doctrine of res judicata, "a fomcr judgment on

a claim, if rendered on the merits, is an absolute bar to a

subsequent action on the same claim. A judgment is final

not only as to every matter [that] was offered to sustain the

claim, but also as to any other admissible matter [that] might

have besn offered for that purp ose." Stale v. Aillort, I 89 Conn'

416,423,456 A,.2d 279, cert. denied, 464 U'S. 837,104

S.Ct. 124,78 L.Ed.zd 122 (1983). Under the transactional

test used in civil mattefs, 15 the doctrine of res judicata

does not bar the plaintiffs' application, as the transaction

here is substantially different from the prior transactions.

Landmark here presented a specific site plan, unlike the

first applications, which consisted ofproposals for a zoning

amendment and zone change. The site plan for this application

placed all the proposed housing units at the top ofthe ridge

and outside the coastal managoment arean whereas the second

application had dispersed development throughout the entire

property and much of it lay within the coastal management

area. As the Connecticut Supreme Court has held, a zoning

board "may grant a second application which has been

substantially changed in such a manner as to obviate the

objections raised against the original application .'." Rocchi v'

Zoning Board of Appeal,', I 57 Conn. 106, 1 1 1,248 A'.2d 922

(1968), and that is precisely what Landmark claimed to have

done in this third application-"modified their Application in

response to each of the Commission's prior objections." Pl.s'

Br., at 32.

*8 The Commission here did not treat the application

as precisely the same as earlier applications and refuse to

consider it, but instead evaluated the third application on

its merits, determined that the changes made from prior

applications did not meet its concems' and then denied

the application. Here the Commission "appears to have

concluded,"just as Judge Prescott found it had done for the

second application, "that the applicants were entitled to a

[third] application regarding their proposed development."

If the Commission believed that the

applicants were not entitled to a

"second bite at the apple" with respect

to the project, the appropriate time to

have made such a determination was

when it was considering Application

,"fr,r[':!,' I l.A\it]
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II, not on appeal to this court, If that

had happened, this court would review

that determination under an abuse

of discretion standard. Because the

Commission did not take that position

but instead rendered a decision on an

application that seeks different relief

and contains material differences from

a prior apPlication, Judge Quinn's

decision reviewing Application I, does

not bar this court from reviewing

the Commission's decision regarding

Application II.

Appeal II. Although the defendant also claims that the

proposed zoning ame,ndments here are the same as those

presented in the first applications, there was no evidence

offered during this proceeding about the content of the

amendments proposed in the first applications for the court to

assess this claim.

Despite the enhanced level of review that a court undertakes

in an affordable housing appeal, as opposed to other

adminisbative appeals, the court's role rernains to assess

the evidence in lhe record, Collateral estoppel, sometimes

referred to as "issue preclusiorq" pr€vents relitigation of

issucs or facts "actually litigated and neoessarily determined

i-
in a prior action." I Aeha Casualty & Surety Co' v' Jones'

220 Conn. 28 5, 29 6, 59 6 A.2d 4 I 4 ( I 99 I ).'Turtherrnore,' [t] o

invoke collateral estoppel the issues sought to be litigated

in the new proceeding must be identical to those considered

in the prior procee'ding" "l ''*"'o'ti v' Allstate Ins' co''

240 Conn, 799,812,695 A.2d l0l0 (1997)' The facts and

issues "actually litigated anil necessarily determined" in the

prior judicial appeals were the sulliciency of the records in

those cases to sustain the commission's prior decisions' The

court here must determine the adequacy of the evidence on a

different record.

On the other hand, Judge Prescott's conclusion that "Judge

Quinn's decision need not be totally disregarded by this court"

applies here to both prior judicial appeals, for the records

below in all three cases' though different, also have marked

similarities. This court agrees with his remark that "Judge

Quinn reached certain conclusions regarding the historical

efforts to preserve the properly as open space' That history

has not changod from tJre time Application I was filed to time

Application II was filed' Consequently, although thc issues

are not necessarily identical for collateral estoppel pu{poses'

much of Judge Quinn's decision remains quite relevant'"

Appeal IL

B-standard ofReview

*9 In I 
- ! River Bend Associales, Inc. v' Zoning Commission'

277 Conn.l, 856 A.2d 973 (2004), the court set forth the

standard for judicial review of an agency's decision regarding

an affordable housing application un6sl l:-lceneral Statutes

$ 8-309. "The trial court must first determine whether the

decision ... and the reasons cited for such decision are

supported by sufficient evidence in the record' [*G"n"'ul

Statutes $ 8-30g. 16 Specifically, the court must determine

whether the record establishes that there is more than a

mere theoretical possibility, but not necessarily a likelihood,

of specific harm to the public interest if the application is

granted. If the [c]ourt finds that such sufftcient evidence

exists, then it must conduct a plenary review ofthe record and

determine independently whether the Commission's decision

was neccssary to proteot substantial interests in health, safety

or other matters that the commission may legally consider,

whether the risk of such harm to such public interests clearly

outweighs tlre noed for affordable housing, and whether

the public interest can be protected by reasonable changes

to the affordable housing development," (Intemal quotation

t-
marks omitted ) l-' Rir", Bend Associales, Inc' v' Zoning

Commission, supra,277 Conn. at 26, 856 A'zd 973' As noted

by Juclge Prescott, the Commission bears the burden of proof

on these issues.

Under the affordable housing statute, "if a town denies an

affordable housing land use application, it must state its

re&sons on the recordn and that statement must take the form

of a formal, official, collective stat€msnt of reasons for its

actions ..." i Christian Activities Council, Congregational v'

Tbwn Council, 249 Conn - 566, 57 6, 735 A.2d 23 I ( I 999)' The

role of the court on appeal is to determine if $ere is sufficient

evidence to supportthose reaso ns;l- 
-t 

w"st Hortford Interfoirh

Coalition,Inc. v. Tbwn Council,228 Conn.498, 513,636 A'zd

1342 Q99$;not to scrutinize the record to determine if therc

were possible other reasons that might have supported the

decision.

Wf 5TI AW
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Justice (then Judge) Eveleigh's analysis of a zoning

commission's burden of proof una", lll lE 8*309 is
particularly inskuctive:

1. The statute is remedial, and its purpose is to assist

properly owners in overcoming local zoning regulations

Ihat are exclusionary or provide no real opportunify

to overcome arbitrary or local limits, and to eiiminate

unsupported reasons for denial.

2. The statute requires the Commission to state its reasons

and analysis in writing.

3. The Commission, in its denial resolution and its brief,

must discuss, with references to the record, how each of its

reasons for denial satisfies the criteria stated in the statute'

4. The statute eliminates the haditional judicial

deference to commission fachral findings and regulatory

interpretations for all types of zoning or planning

applications, including zone changes'

5. Regarding the statutory criterion of a "substantial public

interest in health or safety," the commission must identify

the type ofharm that allegedly will rssult from approval of

the application and the probability of that harm'

*10 6. The statute requires the Court to conduct an

independent examination of the record and to make its

own determination with respect to the second, third, and

fourth criteria of subsection (g). It is incumbent upon

the Commission to first establish the correctness of its
decision. If demonstrated it is then incumbent upon the

Court to conduct a plenary review pursuant to the last three

prongs ofthe statute.

Juniper Ridge Assoc. v- Wallingford Planning and Zoning

Commission, Superior Court, judicial district of New Britain

atNew Britain, docketno. CV02*05188455 (March 8,2004)'

C-DescriPtion of the ProPertY

The property involved in this appeal consists of

approximatcly fwo hundred and thirty-six (236) acres of

undeveloped land in the Oswegatchie Hills area of East Lyme'

The Landmark property is bordered on the east by the Niantic

River, from which it rises approximately 1,800 feet up to the

ridgeline of Oswegatchie Hills, and from the topographical

maps in the record a portion of the property appears to

go slightly down the westem slope' Directly to thc west

of the property, down the western slope, is a condominium

development known as Deerfield Commons as well as other

undeveloped property. The properfy is bordered on the north

by Interstate Route 95, Latimers Brook and residences on

Calkins and River Roads and on the south by Smith Cove'

residences and other undeveloped portions of Oswegatchie

Hills. Prior to the present proceeding, the property was zoned

for single-family housing requiring three-acre lots, Much but

not all of the property has been designated as opon space

in the town's prior plans of development contained in thc

record. The property contains wetlands and, as noted by Judge

Prescott in Appeal II, a signihcant portion of the property

lies within a coastal boundary protected under the Coastal

Management Act. Much of the properfy is also inside a

"conseryation zone" established by the legislature in General

Stafutes 25-l09e.t?

D-The Commission's Decision

The commission's decision denying Landmark' application

consisted of three parts addressing the proposed amendments

to the zoning regulations, the request for a zone change, and

the proposed preliminary site plan. The Commission rejected

the proposed amendments to the zoning regulations, rejected

rezoning of the entire site but approved rezoning a portion

with certain restrictions, and denied the preliminary site

plan. Certain themes ran through all three decisions: lack of

public sewers, noncompliance with the requirement for public

sewors and public and potable water in the town's affordable

housing regulation, loss of open space, and environmental

damage.

l. Reasons for denying theproposed regulation

The commission's decision gave five principal reasons for

denying the amendments to the zoning regulations: the

applicant's proposed regulations (i) did not require that

a development be served by public water and sewer,

(ii) climinated the requirement in the town's affordable

housing zoning regulations for a special permit, traffic

impact statement and general traffic access and circulation

information, building dimensions, utility locations, soil type

survey, and "other information required by the Town's

affordable housing regulations which the Commission ..'

deems necessary to evaluate the application to protect the

health and safety of the public," tt (iii) eliminated the

lr,1t.ii t i A",r.
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requirement in the town's affordable housing regulations

for submission of an affordability plan with a conceptual

site plan, (iv) inclu<ted buffer spaoe as op€n space' and

(v) eliminatod the requirements of a buffer area between

affordable housing districts and other "multifamily districts"

and "adequate fall zones" between buildings 'lhat conespond

to the height of the building'" The commission then

determined that reasonable changes could be made to the

proposed regulations by requiring public water and sewer'

buffer areas between adjoining land owners and fall zones

between buildings commensurate witb building height, and

more information at the preliminary or conceptual site plan

stages and by not including buffered areas as opcn space'

RO& ex. IV at 3-4.

2. Roasons for denying zone change for entire property

*11 After denying the zoning amendments, the commission

stated that it then evaluat'ed the applicants' request for a

zone change of the entire properfy under the town's existing

affordable housing regulations' Although Landmark's site

plan covered only half of its properly, the Commission

reasonably assumed "from the proposed regulations and

development plan submitted that high-density development

is contemplated throughout the identified parcels "' far in

excess of what is cunently proposed." Id', at8,[ 'OSe e'Za

1342. It denying a zone change for the enire propefi'

the Commission gave the following reasons: (i) "[L]arge

portions" of the applicants' proporty are "outside the town's

deeigrrated sewer service districto" are thus "inrppropriate for

the density of development proposed," and would therefore

"adversely affect the health and safaff of the community";

(ii) Since large portions of the plointiffs prope4y are inside

the coasNal boundary described by General Statutes $ 22a-

94 and the Conservation Zone created by General Statutes $

25-109d, "development of the site at the density allowed by

the proposed regulations was inoonsistent with the purposes

and scope of $ 25-109f and would result in damage to

the ecosystem and habitat of Long Island Sound"'Ig 1iii1

"[L]arge portions of the land, if not the entirery of t]e

designated land ... have been the subject of many decades of

persistent and explicit efforts by and on behalfofthe Town to

presene the area as open space," and by the Town and others

;'to pru*u*, the land for its unique environmental qualities"'

and rezoning the entire property "would be antithetical to that

purpose, if... not significantly reduced in scope and location"'

i :'td., uts -6, 636 A.zd t342.

The Commission then approved rezoning that portion of

the Landmark properly that lies within the sewer servioe

boundaries drawn by the Town as an affordablc housing

dishict under $ 32 ofthe town's zoning regulations, subject

to approval by the Niantic River Gateway Commission

before becoming offective' 
20 It gave its reasons for limiting

the rezoned area as follows: A zone change for the entire

properly would be contrary to the "[t]own's policy of allowing

dense multifamily development only where public sewer is

available"; incompatible with the "stated goals" ofpreserving

Oswegatchie Hilts in the local and state plans of development

and inconsistent with the town's "longstanding efforts to

preserve Oswegatchie Hills as opon space"; "incompatible

with local and state, pubtic and private efforts to preserve the

environmentally unique and diverse qualities of Oswegatchie

Hills"; and inoompatible with the purposes of tle coastal

management act' The Commission found that "[b]y reducing

the scope and location of the zone change" to that area'

"the Town's goals of preserving Oswegatchie Hills can be

achieved [,] ... the riverfront and hillside woodlands can be

preserved, [and] ,,. the zone change affects a si8ntllnttV

smaller portion of land within the Coastal Boundary'" 1 /d"

zt 6,636 A.2d 1342.

3. Reasons for denying preliminary site plan

*12 Having rejected the proposed zonrng amendments tfiat

provided for a preliminary site plan' the Commission treated

Landmark's application for approval of a preliminary site plan

as a "conceptual site plan" under $ 32 pertaining to affordable

housing disticts in the town's existing zoning regulations' Its

decision acknowledged that affordable housing applications

need not oomply with a town's existing zoning regulations,

but said that $ 32 "oontains basic requiremurts that must

be addressed in any 'Affordable Housing Regulations" "

The Cornmission found that Landmark's application did not

comply with the requirements in $ 32 because it did not

include letters from the town's Water and Sewer Commission

certifiing the existence of adequate public sewer and potable

water, was not, accompanied by an application for a special

permit and "evidence required thereunder," and had been

"deemed inadequat€ by the Departrnent oflong Island Sound

Programs and was recommended for denial tom that offtc€"'

The Commission's deoision stated that it had concluded

that *all of the reasons" it had enumerated for denying the

zoue change application "apply equally''to the "applicant's

\^/f sr I ivJ
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Preliminary Site Plan application," including but not limited

to "the need for open space presErvation and the lack ofaccess

to Town sewer services." The commission's decision then

specified the following additional grounds for dcnial:

inadequate traffi c aocess,

"the proposeduse ofthe site .'. will have potentially adverse

impacts on coastal resources and future water dependent

activities" that were "inconsistent with the policies and

standards of the Connecticut Coastal Management Act

the Town's Plan of Developmen! the Mrmicipal Coast

Program and the Harbor Management Plan based on onsite

development constaints and the potential adverse impact

on coastal resources and water quality" and "would not

adequately provide for future water-dependent uses and

access for the public to future water dependent resources,"

"the proposed development on the site is reasonably likely

to have the effect of unreasonably polluting, impairing and

destroying the surounding natural resourcss,"

\ 'td., ut 61, 636 A.zd 1342.

E-Analysis

1. Water suPPlY and waste disPosal

The parties devoted much oftheirbriefs and arguments attrial

to the issues of water and waste disposal. The town argued that

its rcgulations require public wator and sewers for affordable

housing developments in order to protect the public health 2l

and relied on noncompliance with those regulations as a basis

for denying the site plan and a zone change for the entire

property. It justified its decision to limit the zone change on

the grounds that public sewsrs were not available to the rest

of the properly 22 anddenied the site plan because the entire

development would not have access to public sewers'

Landmark on the other hand initially claimed that its site

application fell within the town's sewer boundaries; but, after

the towu's water and sewer commission presented a revised

map of the sewer district that included only a portion of the

Landmark project in the sewer service district, Landmark then

argued that requiring public water and sewers could not be

justified since the town did not impose the same requirement

for certain multifamily elderly projects.

*13 The parties' briefs and arguments at trial also devot€d

considerable attention to whether the Landmark property

itself was conducive to community wells and septic systems'

issues that were also addressed in the two prior appeals.

Judges Quinn and Prescott had both concluded that the

records in the fust two appeals supported the commission's

deoision to deny the eadier applications on the grounds that

public water and sewer were not available and that state

approval for onsite wells and community septic systerns

was unlikely. On the water issue, the commission's decision

on Application III rejected the proposed regulations for not

requiring public water, did not mention any water-related

reasons for limiting the zone change request, and in rejecting

the site plan referred to the lack of a letter from the town Water

and Sewer Commission indicating the availability of potable

water pursuant to $ 32.8.3 ofthe town's zoning regulations 
23

but did not mention any site-specifio reasons. On the sewer

issue, the town relied on both noncompliance with town

regulations and what it claimed was the necessity for public

sewsrs for a project ofthe proposed density on this tenain.

a. Zoning amendments

The denial of Landmark's zoning amendments stated that

public water and sewer art "deemed necessary to protect

public health and [are] required for all multifamily units

by the current regulations." The court's fnst task is to
determine whether the commission's decision on this ground

is "supported by sufficient evidence in the record'" (Intemal

quotation marks omitted.) i Quarry Knoll il Corp' v'

Planning & Zoning Commission, supra, 256 Conn' at 717,

780 A.2d l. "The sufficient evidence standard under the

t ..

fust prong of | $ 8-30g(e) requires the commission '!o

show a reasonable basis in the rccord for concluding that its

dscision was necessary to protect substantial public interests'

The record, thereforen must contain evidence conceming the

potential harm that would result if [the application were

granted] and concerning the probability that such harm in

fact would occur." AvalonBay Communilies, Inc. v. Planning

& Zoning Commission, 103 Conn'App' 842,84647,930

A.2d 7g3,7g7 (2007), quoting I"- Rir", Bend Associates,

Inc. v. 7-oning Commission, supra, 271 Conn. at 26, 856

A.zd 973, quoting I Kaufman v' Zoning Commission,

supra, 232 Conn. at 156, 653 A,2d 798. The court initially

examines "whethor the record establishes that there is more

than a mere theoretical possibiliry, but not necessarily a

wF(. r[ Aw
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likelihood, of a specific harm to the public interest if the

application is granted." 'i t Rirn, Bend Associates, Inc' v'

Zoning Commission, supra,27'l Conn, at 26,856 A'?d973'

While potable water and adeguate waste disposal are surely

necessary for any human development, the Commissionts

decision to reject the zoning amendments on the ground that

publio water and server af,e necessary for all multifamily

units in order to protect public health is not supported by

sufficient evidence in the record. Although $ 32 of the town's

zoning regulations does require public water and sewer for

affordable housing districts, the town's regulations also permit

multifamily dwellings on large tracts of land in special use

elderly (SU-E) disfricts without requiring public water and

sewer. See exhibit WI, Zoning Regulations, $$ l2A '4'3(d)

and (s) and 25.5.24 Th" evidence in the record thus shows

that tbe commission does not require that all zones with

multifamily housing use public water and sewers. On June

t7,20}4,moreover' the commission approved a zone change

to SU-E for 190 acr€s at Darrow Pond in East Lyme and

a special permit application to build 80 units there without

requiring public sewers. Nine months later, on March 3,

2005, which was tlree months before Landmark filed the

curent application, the commission approved a zone change

to SU-E for an additional 115 aores at Darrow Pond and a

preliminary special permit for the construction of 600 units

ofelderly housing on 6l acres and approximatoly 240 acror

ofopen space. The minutes ofthe public hearing show that

"there are no Town sewers available to the site" and that

a community septic system was planned. ROR, ex' 28' at

2. Although ttre property had access to public water,2s the

oommission was told at the 2004 public hearing about "the

potential availability of wells," that "there are some existing

wells on-site, and the irrigation will be done by on-site well

water." ROR, ex. 27, at 2. When the developer later sought

rezoning ofthe additional I I 5 acres and preliminary approval

for increasing the size of the development to 600 units, the

commission was told that "[w]ater will be developed on-site'"

ROR, ex. 28, al 2. There is no evidence in the record to

support a distinction of requiring public water and sewers

for multifamily affordable housing but not for multifamily

elderly housing in an SU-E district.

*14 After a plenary review of the record, as required by

i 15 t-30g, the oourt finds that the commission has not met

its burden of proving, based upon the evidence in the record

compiled before euch commission, that the dcoision to require

public water and sewer for multifamily affiordable housing

disticts but not fsr multifamily elderly housing in SU-E

zones was 'hecessary to protect substantial publio interests

in health, safety, or other matters which the commission may

legally considcr"'; that "such public interests clearly outweigh

the need for affordable housing"; or that "any substantial

public interests in health safety, or other matters which the

commission may legally consider cannot be protected by

reasonable changes to the affordable housing devclopment " ' "
The commission has not established any legitimate reason

why the town's regulations should require public water and

housrng for multifamily affordable housing developments but

not for large elderly developmonts with multifamily housing'

Its reply brief relies on Landmark's failure to persuade a

federal court that such a distinction was a due process or equal

protection violation, but those are not the legal issues before

this court.

When questioned about this issue at tial, counsel for the town

made two arguments. First, counsel claimed that the Darrow

Pond properly has "different physical characteristics" than

the Landmark properly, but that argument is more relevant to

whether a particular development should be required to have

public water and sewer, not whether the zoning regulations

should require public utilities for all affordable housing but

not for multifamily SU-E elderly housing. Second, town

counsel argued that an affordable housing zone would "bave

more density then you would normally have in an elderly

zone," and that "you can't do a large density project without

having public water and sewer." Transcript of proceedings on

l0l29ll0, at 42,41.

Porhaps this latter argument might raise a theoretical

possibitity as to why a laok of public water for affordable

housing projeots might cause a specific harm to the public

interest. But our Supreme Court has cautioned that I '5

8-309 requires that the record establish "that there is

more than a mere theoretical possibility, but not necessarily

a likelihood, of a specific harm to the public interest

if tbe application is granted'" | 'Rirer 
Bend Associales,

Inc. v. Zoning Commission, 271 Conn' l, 26, 856 A'2d

973 (2004). The commission must show "a quantifiable

probability that a speoific harm will result ifthe application is

grrntsd." AvalonBay Communities, Inc- v. Planning & Zoning

Commission, 103 Conn.App. 842, 853-54, 930 A'zd 793

(2007),citing I Kaufman v. Zoning Commission, supra,232

Conn. at 156, 653 A.2d 798;see also | - Christio, Activities

Council, Congregational u Town Council,249 Conn, 566'
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597 . 735 A.zd 23 L ( I 999)' The commission here has not met

that standard.

Although there is a theoretical diference in density between

an affordable housing distiot, which is permitted under

thc town's current regulations to have 100 perceirt of the

dwellings be multifamily housing, and an SU-E distict'

where only 40o/o of the units can be multifamily dwellings,

the facts of this case show why a per se nrle requiring

public sewers for affordable housing disticts not necessary to

protect the public interert. The oommission approved a zone

change to an affordable housing distict for tlat portion of the

Landmark property that lay within the town's service disftict

boundaries, as recently redrawn by the Water and Sewer

Commission. An examination of exhibit l6C shows that

almost 60 percent of the dwelling units shown on Landmark's

site plan drawings are inside the townts sewer service

diskict and were hence inside the area that the commission

rezoned.26 Thut, only tbe remaining approximately 40

percent of the units at Riverview Heights would need access

to community septic. The Darrow Pond project would thus

have 600 units needing community septic on 61 acres, while

Riverview Heights would have approximately 340 units

(approximately 40 percent of the planned 840 units) needing

community septic on 32 acres, not much of a difference

in density. Nothing in the record shows that permitting a

distinction requiring public sewers for the affordable housing

district but not for the SU-D dishiot is necessary to proteot

substantial public interests in health, safety, or other matters

that the oommission may legally consider and that clearly

outweigh the need for allordable housing.

*15 Thc final reason that a requirement for public sewers

and public water was not a sufficient reason to reject the

draft regulations lies in the affordable housing statute itself

as construed by the courts. As numerous courts have pointed

out, i-- $ 8-30g does not permit a zoning commission to

deny an afrordable housing application merely on the grounds

that it does not comply with existing zoning regulations'

i I Wsniowski v. Planning Commission,3T Conn'App' 303,

317, 655 A.2d 1146, cert' denied, 233 Conn' 909, 658

A,2d 981 (1995). 'nlnstead of simply questioning whether

the application oomplies with those regulations, however,

und", [ 
-'$ 

8-309, the commission considors the rationale

behind thc regulations to determine whether the regrrlations

are nocessary to protect substantial public interests in health,

safety or other matters .* f ''' 1d., at 317-318, il-'ess e'za

1146. A blanket rule requiring public water and sewers for

affordable housing will always need to be lested against

the potential of any site proposed for affordable housing to

provide safe and adequate waste disposal and public water' If
any particular site proposed for affordable housing is oapable

of providing potable water by on-site wells and waste disposal

by a community septic system, a requiremmt in the town's

regulations for public waler and sewer will not meet the

Wisniowski test and be an insufficient reason to rciect that

site for affordable housing. Despite the town's insistence

otherwise, a requirement in the townrs regulations for public

water and public sewer is therefore not necessary to protect

public health and safety, for, in the final analysis, approval

of any site for affordable housing will always depend on

the capacity of that site to provide adequate potable water

and waste disposal for the particular development, whether

through public or onsite means.

b. Zone change

The commission's reasons for reskicting a zane chango to

the portion of the site plan in the sewer district, while not

mentioning the absence of public water, did sssert that "a

zone change for the entire properly would be contary to the

Town's policy of allowing dense multifamily development

only where public sewer is available'" ROR' ex. IY at 6'

In view of the commission's approval of the Darrow Pond

project for 600 housing units on 6l acres without requiring

public sewers and the absence of a requirement of public

sewers in the town's SU-E regulationo suoh a "town policy'' is

unevenly applied 
27 and does not provide sufficient evidence

on this record for denying a zone change for either the

site plan af,ea or the entire property based on the absence

of public sewers for the portions outside the sewer district'

As discussed in the previous seotion' the requirement in

the town's current affordable housing regulations for public

sswers does not pass muster under Fl5 a-log rruiew. To the

extent that the commission denied a ohange of zone for the

entire property simply because thc property did not comport

with thc rcquircment sct forth in $ 32 for public $cwcrs, t}crc

is insufficient evidence in the record to support that deoision'

*16 The commission's deoision also refers to the need

for public sewers because of tle "density of development

proposed";28 and Landmark's request to rezone the entire

property logically and reasonably supported the inference that

Landmark was contemplating additional affordable housing
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in the future on other portions of the property than those

covered in the site plan presented with this application' Even

if the commission could assume that a change of zone for

the entire property might result in proposals for additional

affordable housing in the future, however, its approval of

600 elderly units at Darrow Pond without public sewers

shows that there was no legitimate reason and insufficient

evidence in the record to deny a change of zone for lack

of public sewers on the grounds of densify. There is no

evidence in the record supporting a distinction between the

density of the Darrow Pond project that the commission

approved without requiring public sewers and the density of

the project proposed by Landmark here that would require a

combination ofpublic sewers and community septic' Nothing

in the record supports a decision to deny a change ofzone to

an affordable housing district on the grounds that the density

of development, either as proposed or as might occur in the

future, necessitates public sewers.

This was particularly the case for the portion of the property

that Landmark proposed to usc for the project presentcd to

the commission. Although the Landmark site planproposed a

project ofoverall density greater than at Darrow Pond, fewer

ofthe units shown on the Landmark site plan drawings would

need a community septic system than at the Darrow Pond

development, because a significant portion of the Landmark

units were inside the town's sewer district and would thus be

served by public sewers.

In the public hcarings, Landmark suggcsted to the

commission that it did not need to rezone the entire property

and, in effect, repeatedly suggested thatthe commission could

rezone only that portion ofthe property covered by the present

application, For example, speaking at the final public hearing,

Landmark's attorney said to the commission:

So if you were uncomfortable with

rezoning the entire piece of property

you could rezone onlY so much

of it as would be necessary to

accommodate that particular plan ...

[I]f the Commission would prefer to do

it that way and lock in the development

and the open space that we show

on there for that area and then not

do anything for the remainder of the

property, leave that just as it is, you

lrrow, that's fine, Because that's all

we're talking about at this point. And

that's something that the Commission

has the right to do.

ROR, ex. IIID, at 125, The project developer said later at that

same hearing:

If the Commission wanted to exclude

that portion that is not included in

either our open space or the area that

we're developing, the land down by the

water, if they wanted to eliminate that

portion from the zone change we are

amenable to that.

*17

at 45.

illtu., ut 184, 655 A.2d 1746. see also RoR, ex. IE,

In the two previous judicial decisions, the courts upheld

determinations by the commission that the state departments

of public health and environmental protection rarely approve

the use of on-site wells and community septic "and only when

there is clear evidence that such systems can be supported by

the site and function properly." Appeal I. That evidence was

not presented to the commission for this application, however'

Judge Quinn also found that there was "substantial evidence

in the record from which the Commission could properly

determine that the site's topography and soil conditions made

a community septic system not feasible'" Id . ln the second

judicial appeal, Landmark contested Judge Quinn's previous

conclusion that the DEP rarely approves community sepfic,

but Judge Prescott found that there was evidence presented

before the commission that the soil types and steep slopes on

the property "would negatively affect and limit the potential

for on-site \vaste water disposal." Appeal IL There was

also evidence in the record in the second judicial appeal

that installing a communify septic system would require

"blasting of bedrock that would in tum result in ground water

contamination" and that "in turn would increase the potential

for cross-contamination of on-site wells,'n Id. Judge Prescott

thus concluded that there was "substantial evidence that the

DEP was highly unlikely to give the necessary approval." Id'

For the present application, there were various general

statements in the record that the property was unsuitable

i#i liT t A'+'t'



Landmark Development Group, LLC v. East Lyme Zoning Com'n, Not Reported in A.3d

for onsite water or septic.2g Judge Quinn's decision had

cited evidence iu the record of the first judicial appeal of

a soil survey of New London County "show[ing] severe

constaints to such a systom in that fo]ver 60% of the site

is encumbered by wetlands and/or steep slopes." /d' Most of

the eastem side ofthe property does have steep slopes, but

the topographicat and soil maps in the record show that much

of the area where Landmark proposes to situate the prosent

Riverview Heights development, at the top of the ridge, is

much less steep.30 Most of the propcrly has soil classified

by the U.S. Dopartnent of Agriculture's Soil Conservation

Service as belonging to one of two Hollis-Chadeton-Rock

outorop complexes, HrC or HrD. Each of these is a mix

of approximately 40 percent Hollis soil which has bedrock

at a depth of 17 inches, 25 percent Charleton soil, which

has loarn 0o a depth of 60 inches, 20 percent rock outcrop,

and 15 percent other soils.3l Th. Soil Consenvatiou Servioe

charactcrizos theso two soil complexes as ranging from

moderate to sever€ in constraints for devolopment. ROR, ex'

32-34.32 Although the Soil Survey cautions that "extensive

onsite investigations are often ne€ded to locate a suitable sit€

for onsite septio systems" for both soil complexes; ROR, ex.

32, at2112; neither type of soil complex is ruled out as a

potential site for a community septic system. As explained by

the plaintiffs counsel at the public hearing, presenting himself

as an export on hydrology issues, the Soil Survey "indicatos

that there are going to be pockets where you're going to find

shallow to bedrock soils or rock, but thore are going to be

other places where sit€ investigatious may very well yield

soils that are suitable for septic systems." ROR, ex. IIID' at

105-106, He claimed to the oommission that the develope/s

engineer had tested soils on the properly "and found areas

that were well suited for septic systems on this property, that

the soils were adaptable to sepic systems on this property."

l- 
- 
u., ,tI06, 655 A,2d I 146, Exhibit 34 in the record showed

that the Darrow Pond properly contained soil tlpes similar

to thc Landmark propedy. Landmark did not claim that the

soil maps are "site-specific designations of where you can

put ,.. septic systems or not'" Transcript of proceedings on

January 6, 2011, at 69. Instead, it sought the same opportunity

provided to the developer ofthe Darrow Pond property "to

do a specific onsite analysis '.' to see whether there are

opportunities to put subsurface sewage disposal in thcre '.."
/d. In the absence of evidence in this record about the

standards used by DEP for evaluating community septic

proposals or the DEP's history in addressing applioations to

use septic, and the presence ofevidence that the soil t1ryes at

Oswegatchie Hills have the potential, with "extensive onsite

investigations" to provide a suitable site for onsite septic

syst€ms, there was insufficient evidence in this record to

support the commission's decision to rejectazone change, or

at least to oondition a zone change on subsequont approval by

the DEP of community septic.

*18 In tight of the commission's approval of the Danow

Pond project, which would have resulted in more units

using community septic than Landmark's present application

would e'ntail, there was insufficient evidence in the reoord to

support its refusal on the grounds of lack of public sewers

to rezone at least tre 120 acres covered by Application III
as a reasonable modification to Landmar{c's application. Nor

did the commission sustain its burden of proving, based upon

the evidence in the rocord that denying rezoning ofthe 120

acres on the grounds that a portion ofthat srea was outside

the sewer service district was'hecessary to protect substantial

public interests in health, safety, or other matters whioh the

commission may legally consider"; that "such public int'erests

clearly outweigh the need for affordable housing"; or that

"any substantial public interests in health, safety, or other

matters which tlre commission may legally oonsider cannot

be protected by reasonable changes to the affordable housing

developmcnt..,"

Moreover, tbe commission has not shown any legitimale

reason why public sewers should be required for an affordable

housing zone of 232 acres when the commission did not

require sewers for the 310 acres at Darrow Pond that were

rezoned to SU-E and on which 600 units that would use

a community septic system were planned' The court thus

concludes that there was insufficient evidence in the record

to dury a change of zone for the etrtire propcrty on the

grounds that most of the site was outside the town's sewer

service district or that the density propossd necessitated

public sewers. The commission did not meet its burden of
proving, based upon the widence in the reoord compiled

before such commission, that the decision to deny a zone

change for lack of public sewers was n'necessary to protect

zubstantial public interests in health, safety, or other matters

which the commission may legally oonsider"; that "such

public interests clcarly outweigh the need for affordable

housing"; or that "any substantial public intErests in health,

safety, or other matters which the commission may legally

consider cannot be protcoted by reasonable changes to the

affordable housing development ..."
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c. The preliminary site Plan

As it did in denying the zone change for the entire property,

the commission's decision rejecting Landmark's site plan

relied upon noncompliance with the requirements in $

32 of the town zoning regulations for affordable housing

districts. On the sewer question, the decision stated that "[t]he

application did not include a letter from the Water and Sewer

Commission indicating adequate sewer capacity to serve the

proposed dcvelopment, pursuantto 32'8.2 of the regulations'"

It then cited "lack of access to Town sewer services" as a

reason for rejecting the site plan' For the same reasons recited

above, however, there is insufficient evidence in the record

to support the commission's decision to deny a conceptual

site plan for failing to comply with the requirement of the

town's zoning regulation that public sewers be available

for affordable housing projects' The plenary review of the

l--,
record required by i $ 8-309, moreover, does not show the

commission meeting its burden of proving, based upon the

evidence in the record compiled before the commission, that

the decision to require public sewers for the Landmark site

plan, but not for the Darrow Pond project, was "necessary 10

protect substantial public interests in health, safety, or other

matters which the commission may legally consider"; that

"such public interests clearly oufweigh the need for affordable

housing"; or that "any substantial public interests in health,

safeff, or other matters which the commission may legally

consider caryIot be protected by reasonable changes to the

affordable housing development ..."

*19 Approximately 60 percent of the Landmark

development proposed in the site plan submitted with the third

application would have access to public sewers' Landmark

disputed the recent determination by the Water and Sewer

Commission that the remainder of the development was

outside ths town's sewer area' but the evidence before the

commission, including the report by the engineers hired by

the town to review the sewsr dishict boundaries, provided a

suffrcient basis for the commission to have credited the Water

and Sewer Commission's redrawing of those boundaries'

Although Landmark said at the public hearing that it was not

then requesting approval for a community septic system, as

it was then still asserting that its development was all within

the town's sewer district, a plenary review of the record,

in view of the evidence offered at the hearing, shows that

reasonable changes to the proposal could have protected the

public interest by permitting the consideration of community

septic for the remaining 40 percent of the units' Some of

the soil types on the property can potentially support a

community septic system, which the commission approved

for the Darrow Pond project on similar types of soil' This

record did not contain the tlpes ofevidence recounted by the

courts in the prior appeals that supported the commission's

decisions on the earlier affordable housing applications' The

public interest can be protected, moreover, by the fact that any

community septic system will need approval ofthe state DEP'

On the issue of water, the commissionrs decision denying

Landmark's preliminary site plan did not expressly refer to

the requirement in $ 32.2 of the zoning regulations that

town water be available to an affordable housing district, but

instead relied on Landmark's failure to comply with the more

general requirement in $ 32.8.3 of its regulations that "[a]n

application for designation as an Affordable Housing District

which does not include a Special Permit application" should

include a "letter from the Water and Sewer Commission

indicating that an adequate source of potable water is

available to serve the proposed development." In view of

$ 32.2, howevcr, thc commission's decision to rezone that

portion of the property inside the sewer district to an

affordable housing district under its own regulations suggests

that the commission concluded that the rezoned portion of the

property would have access to public water.

At the public hearing Landmark offered evidence that it

could obtain water for the project in a variety of ways'

First, Landmark showed that in 1999 the Water and Sewer

and Planning Commissions had approvcd an extension of

water, using water from New London via Waterford, and

the conshuction ofnecessary inllastructure from an existing

water main along the Boston Post Road "from the property

formerly known as Lulu's to the Waterford Town line'" ROR,

ex. 49, minutes of East Lyme Planning Commission, 9/14/99'

Scction 2.3(a) of the town's Sewer Use and Sewage Disposal

Ordinance allows owners of property "abutting on any sfreet,

alley or right of way on which there is located or where

construction has been funded for public sewers" to connect to

those sewers at the property ownel's own expense. ROR, ex'

56, at154. The northern boundary of Landmark property has

frontage on the Boston Post Road; see ex' 26; and Landmark

told the commission that it intended to build out the water

extension along the Boston Post Road as approved by the

Water and Sewer Commission in 1999 and thcn invoke its

right under $ 2.3(a) to connect at the Boston Post Road to that

extension at its own expense'
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*20 Althougb a oonsent order thon Out no longer) in effect

behreen the town and the state department of environmental

protection prohibiteit any 'nfurther water extcnsions "' which

may utilize the East Lyme public water supply''; RO& ex'

16, at'l;the Lulu's extension had been approved and enacted

as Water Main Extension Ordinance # l5 before the effective

date of the consent order; see ROR, ex, 52: and Landmark

proposed to obtain water ftom New London. While a letter

from the Water and Sewer Commission in the record steted

that only 50,000 gallons per day (g.p.d) of water would

be available from New London, the developer's own expert

stated that'"the City of New London has confirmed that the

necessary 170,000 g.p.d. or so can be supplied from their

water treahnent plan and existing infrastnrcture'" ROR, ex'

56.

Moreovet although the commission did not expressly say

so, it is reasonable to infer that the commission had

concluded that public water would be available to the

rezoned property inside the sewer district boundaries, since

its decision described the rezoned area as an "Affordable

Housing District under Section 32 of the Town's current

regulations," which require public water for such zones'

Landmark could concoivably connect to that public water to

serve the remainder of the property outside the sewer service

disEict. Second, Landmark sought the same opportunity that

the commission had provided to the developer of the Darow

Pond project to explore the use of community wells' The

Soil Survey and soil maps infoduced into the record show

"no re&son why suffrcient water for this project could not be

obtained from bedrock drilled wells on this site ..." ROR, ex'

IIID, at 205.

There can be no doubt that the public interest requires

the provision of water and waste disposal for any housing

development. This court has previously conourred with the

opinion of Judge Prcsoott in the second judicial appeal that

"a comtnission may properly reject an affordable housing

application if the development proposed will have inadequate

water and sewer faoilities to serve the development'

Obviously, there is a substantial and compolling public

health and environmental interest in ensuring tlat a large'

high-density development such as the one proposed here

has adequate water and sewer services. Coufis that have

ad&essed this issue are in agreement with this fimdamental

faat." Foresl Walk u Town of Middlebury Planning and

Zoning Commission, Superior Corut, judicial disfiot of New

Britaiu, dooket number CV 02 05181615, I zoOa wL

5156480 (November 13, 2008), oiting Appeal ll, supra'

This record, unlike those that might have been before

Judges Prescott and Quinn, however, contains no evidence

suggesting the probability that those state agencies would

reject applications for community septic or water from

Landmark,33 Tht rccord here contains no justification or

rationale to support the commission's unwillingness to give

Landmark the time and opportunity to obtain approval for a

community well water system from the Departnents of Public

Health and Public Utility Contol under i llceneral Statutes

Sections 25-32 et seq. and lG262m et seq., and ftom the

Department of Environmental Protection for a community
I

septic system under l- - General Statutes Section 22a430 et

seq.

*21 The commission's decision to deny the site application

on the grounds that it lacks public sewers does not pass

the first level of mustor under i - 5 A-:Og1.XIXA) that the

commission show its decision on this ground to have been

supported by suffrcient evidence in the record.34 Thr,. *u*

sufficient evidence, however, to deny the conceptual site plan

on the grounds that Landmark had not shown an adequate

supply of potable wator for the development, The court's

independent and ptenary review of the record before the

commission does not show tlat the commission's decision to

rejeot the site plan for laok of public sewers and public or

potable water was necessary to protect a substantial interest

in health, safety or other matters that clearly outrueigb the

need for afrordable housing. Even though Landmark had not

yet shown that it could provide water and waste disposal to

the entire development, either through public sewers, public

water, community septic, or onsite wells, the substantial

public interest in the provision of potable water and adequate

waste disposal could have been protected by a conditional

approval that public water and sewcrs be provided to the

entire development or to the extsnt that the relevant state

agenoies had approved oommrmity septio and water. Here,

as in i lRiue r Bend Associates v. Zoning Commission, 271

Conn. l, 40, 856 A,zd 9'13 (2004), the commission 
n'has

pointed to no evidence iu the reoord establishing that there

is no reasonable probability" that the plaintiffs application

for waier ... would not be approved once submitted and,

hence, that plaintiff oould not obtain public water for the

development, Under I Kaufman v. Zoning Canmission,232

Conn. 122, 163- 164, 653 A.Zd 798 (1995), approval by

another municipal agency shall be presumed in the aflordable

housing oontext in the absence of evidence to the contrary'

and the court can see no roason why the same rule should
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not apply to presumption of approval, in the absence of sush

contary widence, fiom a state ug*rY.35

Judge Mottolese has aptly described the corut's role in cases

such as this:

the court is required to apply the principle first formulated

inl"l Faubet u. Zoning Commission, 154 Conn, 202, 224

A.2d 53S (1966), and r€peat€d in a long line of decisions,

inoluding affordable housing decisions, ". This principle

simply states that a zoning authority's action "which is

dependent for its proper functioning on action by other

agencies over which the zoning authority has no control

cannot be sustained unless the necessary action appears

to be a reasonable probability'" In the context of an

affordable housing appeal where the burden of proof

is always on the zoning authority, the zoning authority

must prove under I -'Section 8*30g(bx2)(g) that there is

sufficient evidence in the record to establish that it is

more than a mere possibility that suoh approval will not

be forthcoming. ln other words, the Commission must

show a reasonable basis in the record to support its

conclusion that the sewer connection probably will not

be approved by the BPUC, Unlike a conventional zoning

appeal the burden of establishing reasonable probability

of at0ainment does not rost with ttro plaintiff' Indecd'

in an affordable housing appeal unlike a convsntional

adminishative appeal, approval of necessary applications

by coordinate municipal agencies shouldbe presumed to be

a probability inthe absence of any evidenoe to the confrary'

*22 (Citations omitted.) Toll Brothers v. Bethel Planning

and Zoning Conmission, Superior Court, judicial district of

New Britain atNew Britain, docket no' ffffB CV03*O523881

S (Ootobsr lg,2OO5)' A oonditionol approval here would

have protected the substantial public interest ofensuring that

any development built would have adequate water and waste

disposal.

coastal managsncnt act,36 and inside the "conseryrtion

zone" established by the legislatute in General Statutes

25-109e. Standuds adopted by the Niantic River Gateway

Commission in 2002 for the consorvation zone state that

'o[a]s much of the land as possible shall remain in a

natual state to protect indigenous natural features including

but not limitcal to tees, plants, exposed bedrook, ponds'

steams, wetlands, sensitive coastal resources and animals.''

ROR, ex. 2, altachment D. A theme underlying the town's

opposition to all three of Landmark's applications to

building affordable housing there has been that any such

proposal "is incompatible with the gool to preserve and

protect Oswegatchic Hills." Planning Commission Report of

3/20102, ROR ex. 2, Afiachment C. The East Lyme Harbor

Management/Shellfish Commission stated that "impact on

the natural resources of the Oswegarchie Hills would

be extemely denimental .., The proposal is at crossed

purposes witb tbe stated desire of the commission to proioct

undeveloped lands in Oswegatchie Hills'" ROR' ex. 5, at2'

The record is replete with references to the commission's

concem that "development of the site at the density allowed

by the proposed regulations" would cause harm to the rivor,

the sound, and forest and aquatic animal and plant species'

The commission deoision denying a zone change for the

entire properly stated that "the land which is the subject

of this application ... has been thc subjoot of extensive

efforts by and on behalf of tbo Town, the Intervenors'

mcmbers of the public, conservation Sroups and others to

proserve the land for its unique environmental qualities

.., and ... the proposed zone change would be antithetical

to that purpoEe if not signifioantly reduced in scopo and

location.n' ROR, ex. IV, at 5. Although these are related

issues on which the commission's reasons overlappod in

many respects, for the purposes of this decision the court

will separately address the principal themes running through

Ote environmental issues: presening open space' avoidiug

general environmental damage to Oswegatchie Hills isolf and

its environs, and avoiding damage to areas protected by the

Coastal Management Act and Conservation Zone statute'

2. Preservation of Oswegatchie Hills

Running throughout the board's decision and the briefs filed

by the town and intervenors is a stong desire to limit any

development on Oswegatchie Hills, manifest in two principal

ways: maintaining the arca and its "unique cnvironmental

atEibutes" sB open space and preventing environmental

damage to Niantic River and its environs' Much of the

Foperty lies inside coastal boundaries protected under tho

a. Open sPaoe

't23 As with the first two applications' one reason for

denying the zone change for the entire properly, limiting the

rezoned property to the area within the sewer service district,

and disapproving the site plan was preservation of open

space, The commission's decision stated that Landmarkrs

proposal was "incompatible with the local and state plans
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of development and the stated goals to preserve and protect

t-
oswegatchie Hills." i 'k1., ut 6, 653 A.2d 798. It cited

"the long-standing efforts by the Town to preserve the

Oswegatchie Hills as. open space demonstrated by the

evidence showing a long history of conservation efforts'"

Id. Landmark has insisted in this appeal that the site plan it

submiffed is "entirely out of the area that was designated by

the Council of Governments and town planning commission

to be preserved as open space transcript of proceedings,

70/2912010, at 136; while the town claims that "[e]very East

Lyme Plan of Conservation and Development for the last 40

years as well as the State Conservation and Development

Policies Plan has noted the entire Oswegatchie Hills area as

a sensitive resource worthy of preservation." Reply Brief, at

12.37

The record here contains evidence of those efforts to

preserve Oswegatchie Hills as open space dating back to

1967, as recounted by both Judges Quinn and Prescott in

their decisionr.38 In 1967 the town's comprehensive plan

stated that "The Oswegatchie Hills area represents a sccnic

hilltop with vistas of the ocean and the Niantic River

worthy of protection." It recommended maintaining "the

area from the banks of the Niantic River to the crest of

Oswegatchie Hills" "as open space to provide a place of

passive recreation consisting of hiking trails, picnic areas,

nature paths and camping areas'"39 ROR, ex' 2, attachment

D. That recommendation is consistent with the action of the

commission here in limiting the rezoned area to the sewer

service district, whose boundary is approximately the ridge of

Oswegatchie Hill.

Later efforts by the town to preserve Oswegatchie Hills as

open spacs do not appear to be quite as expansive as going

all the way to the ridge top. A 1974 memorandum from the

East Lyme Conservation Commission regarding "Proposed

Open Space Acquisition Plan for East Lyme" identified 212

acres of Oswegatchie Hills for acquisition. A topographical

map attached to that memorandum is not clear enough to

determine whether this 212 acres runs all the way to the

top of the ridge. See ROR, ex. 2, attachment D. A report

from the Land Use and Natural Resources Subcommittee

to the East Lyme Zoning Commission in October 1977

stated that it had "re-evaluated the open space question and

has developed a prioritizing method which indicates more

variables than the original New England Commission survey

and also adds to the Conservation Commission proposal'" It

identified an "approximate area" of 200 acres on Oswegatchie

Hills as "open space lands that are not owned by East

Lyme and that should be pwchased outright by the Town or

protected by easement against development." Id. T\e 1978

Plan of Development and the 198? Revision both identified

and recommended 200 acres "on the northem east slope

of Oswegatchie Hill, including the mile of undeveloped

waterfront on the Niantic River, be designated open space and

acquired by the Town." Id. The 1987 Revision stated that the

East Lyme Coastal Area Development Plan adopted in 1982

had made that same recommsndation' Id. The commission

may have been aware of this inconsistency with regard to

the amount of acreage on Oswegatchie Hills historically

designated for open space, for its decision stated that "large

portions of the land, if not the entirefy of the designated

land, within the proposed zone change are and have been the

subject ofmany decades ofpersistent and explicit efforts by

and on behalfofthe Town to preserve the area as open space'

*24 The town was Iegitimately concerned, in light of the

long efforts to protect Oswegatchie Hills as open space,

that rezoning the entire properly to an affordable housing

zone would cause development of the remaining part of

the property not covered by the site plan. As Judge Quirur
l'r

noted, "[i]n | ':'Christian Activities Council, Congregational

v. Tbwn Council, 249 Conn. 566, 597,735 A'zd 231 (1999\,

the Connecticut Supreme Court found that preservation of

open space can, in the appropriate circumstance, constitute

a substantial public interest that may oufweigh the public

interest in the creation of public housing. Just as the Supreme

Court held in Christian Activities Council with respect to

the propefiy in that case, this court concurs with Judge

Quinn's conclusion that State and Town interests in prcserving

Oswegatchie Hills, or significant porlions thereof, "has been

more than an idle or passing thought."

Landmark's first application was a requcst to rezone the

entire Landmark property to an affordable housing zone'

Its second application proposed a specific development that

scattered housing throughout the property, one portion near

the northem part of the ridge and another portion in the

northeast corner near existing housing. Only 20 percent of

ths property was specifically set aside as open space in

the second application. Slightly less than half the property

was designated as "other land to be developed,on See ex. 1,

submitted at trial by stipulation of the parties' Either one

of those earlier applications would have left the amount of

open space far below the levels historically designated to

be preserved. Similarly, Landmark's request in the present

application to rezone the entire properfy, either under its

!''J l' !'j 'i i . /"ir"-l



Landmark Fevelopment Group, t-LC v, East l-yme Zoning Conn'n, Not Reported in A'3d"'

proposed amendments or the town's existing regulations,

would leave the remaining portions of the property not

covcred by the current site plan wlnerable to loss of open

space in the future. There is sufficient evidence in the

record to support the commission's decision to deny rezoning

the entire properfy to an affordable housing zone in order

to preserve open space, and this court concurs with the

conclusions ofJudges Quinn and Prescott that "[t]he record

supports the Commission's finding that ths public interest in

preserving the area as potential future open space outweighs

the public interest in affordable housing, given the unique

nature of the site."

b. Environmental Damage

The potential for environmental damage pervades the town's

decision to reject Landmark's proposed regulations,4o to

deny the zone change for the entire properly4l and the

sile plan, 42 and to limit the rezoned area to the portion of

Landmark's property inside the sewer distrist,43 In view of

the fact that the court has already concluded that sufflcient

evidence supports the commission's decision to deny a

zone change for the entire property in order to protect the

substantial public interest in preserving potential open space'

the court will first address whether the commission has met

its burden und., fl'll$ 8-309 to reject the site plan and

Landmark's proposed regulations for these environmental

reasons.

The physical characteristics of the Landmark property-

the forest, the animal species dependent on the forest,

its many steep slopes, the bedrock, soils, and wetlands

on the property, and its proximity to the Niantic River-
have long been a concern for the Town, Its 1987 Plan of

Development stated, for example, that "[s]lopes have an

impact on the water runoff area and in turn have a direct

effect on the quality and quantity of water entering our

streams, wetlands, and aquifers. Because development of an

area necessitates, at least in part, the stripping of natural

ground cover, increasing the runoffrate and causing erosion

and sedimentation, careful study and planning with regard

to slope is mandatory." ROR, ex. 2, attachment D. In 2002

the Niantic River Gateway Commission adopted Niantic

River Gateway Standards stating that "[t]he soil, bedrock and

hydrologic characteristics ofthe land within the conservation

zone limit the level of development that can be supported'"

Id. Aletter from the East Lyme Harbor ManagemenVShellfish

Commission in the record aptly summarizes these conccms

about the suitability of Oswegatchie Hills for development:

Oswegatchie Hills is one of the

largest undeveloped parcels of land

in the Connecticut coastal area of
Long Island Sound. The soil and

bedrock conditions amid steep slopes

do not provide good conditions for

on-site sewage disposal and high-

Landmark repeatedly stated to the commission, however,

that, while reserving the opportunity to seek additional

development of the remaining property lateq it would

acquiesce in a decision to rezone only the specific area

proposed for development and open space on the site plan

that it submitted. Landmark's site plan proposed to build the

Riverview Heights development on 35 of its 236 acres, to

set aside another 80 acres for open space, and to leave the

remaining 121 acres of its property undesignated. Approving

the site plan and a more limited zone change for just the

area covered by the site plan would thus have preserved 201

acres ofthe propcrty, more than the 200 acres that the recent

town plans in the record have identified as the town's open

space goal for Oswegatchie Hills, as either designated open

space, the 80 acres in the site plan application, or potential

open space in the fuhre, the remaining 121 acres' There

was thus insufficient evidence in the record to support the

commission's reason for denying the site plan based on the

need to preserve open space.

*25 On the open space issue, after its own plenary review of

the rccord thc court concludes, moreovcr, that the commission

did not meet its "burden to prove' based upon the evidence

in the record compiled before such commission, that (1)(A)

its decision to limit the rezoned area only to the Landmark

property inside the sewer service district is necessary to

protect substantial public interests in health, safefi or other

matters which the commission may legally consider; [and]

(B) such public interests clearly oufweigh the need for

affordable housing; ..." The substantial public interest in

preserving open space at Oswegatchie Hills could have been

protected by modiffing the proposal and rezoning only the

area ofthe site plan, and approving the site plan on the acreage

proposed. Such a modification would have left more than 200

acres, the amount specified for open space on the most recent

town plan in the record, as designated orpotential open space'

rj-rll'':; I Lqft'
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density development in this area would

result in increased levels ofnon-point

source pollutants, including excess

nutrients and coliform bacteria that

would thrcaten existing shellfisheries.

Further stress to the Niantic River

ecosystem would result from inPuts

of other contaminants contained

in stormwater runoff We should

protect this unspoiled hillside from

development that would destroy its

natural beauty and environmental

resowce values. We must protect the

Niantic River by preserving the nafural

environment of the hills above it.

*26 ROR, ex. 5, at 3

The record here contains considerable evidence regarding

potential environmcntal harm that could result from

approving the site application, adopting the proposed

regulations, or rezoning the entire properfy. The East

Lyme Harbor ManagemenVshellfish Commission letter

stated that "one of the major concems identified in the

Upper Niantic fuver Planning Unit is poor water quality'

Future development, particularly of Oswegatchie Hill, could

intensifu water quality problems," ROR, ex. 5, at 3' The

letter explained that nitrogen overloading from land runoff

"is a direct oonsequence of development in the watershed"

and "has ted to die-offs in the eelgrass beds, which serve

as a refuge for juvenile marine animals'" A letter from a

scientistresponsible for supervising marine ecological studies

associated with the Millstone Power Station wrote that the

Ioss of eelgrass population resulting from declining water

quality due to nutrient inputs from residential septic systems

and fertilizer use has had broad impact on the declines

in once abundant species that rely on eelgtass meadows

for nursery and feeding habits' including finfish and bay

scallops. A 2004 letter from DEP stated that the second

application, for fewer units than the present one but inside

the coastal management and conservation areas, "would

allow for inappropriately intensive development "' in an

area incapable of supporting intensive development without

significant environmental consequences' The subject site is

characterized by both shallow depth-to-bedrock and steep

slopes which ... would mandate significant alterations of the

site to provide suitable land for road access, septic systems

or water and sewer service, and inhabited structures' Such

alteration of this natural area and associated runoff would

significantly impact coastal resources and water quality along

the river. Such a development would also cause sedimentation

and erosion, nitrogen loading, and impacts on submerged

aquatic vegetation, finfish, shellfish and wildlife on the site

and in the Niantic River and Latimer Brook." ROR, ex'

19. A letter from the DEP on this application stated that

Landmark had not provided all the information that DEP had

requested to conduct its review of the proposal pursuant to

General Statutcs $ 22a-104(e). DEP thus recommended to

the commission that it deny the proposed regulations and

zone change because ofthe potential adverse impact on on-

site and adjacent coastal resources as well as constraints

posed by on-site conditions including steep slopes, exposed

bedrock, shallow depth to bedrock and high erosion potential

in proximity to the Niantic River. See ROR, ex. 4. This and the

other evidence before the commission surely established that

the potential for environrnental harm is more than theoretical'

There is no doubt that such potential environmental damage

is a substantial public interest that the commission may

consider.

(l) Amendments to zoning regulations

*27 The East Lyme zoning regulations allow developers

to submit affordable housing applications in either one stage

(an application for a special permit accompanied by a site

plan) or in two stages (fust a conceptual site plan,44 which

is followed by an application for a special permit and a

site plan4s). See ROR, exhibit VII, East Lyme zoning

regulations; sections 24, 25, and 32' Landmark made a

compelling case that a more graduated process for submitting

affordable housing applications would have the benefit of

reducing the cost bwden associated with suoh applications,

consistent with the policy considerations expressed by the

t-.-,
Supreme Court in I tKau/inan v. Zoning Commission, 232

Conn. 122,140-141,653 A.2d798 (1995). The commission's

decision acknowledged that adding another level of review

would have the "salutary efFect of making the affordable

housing application process more access and affordable to

devclopers which would result in the promotion of affordable

housing in East L)me." ROR, ex' l'/, at 4.

The amendments to the affordable housing regulations

submitted by Landmark called for tluee stages in

the affordable housing application process consisting of

conceptual, preliminary and final site plans. Conceptual site

\rv!t !I l. r:.\?'El
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plans would provide a property line survey and topographical

contours at tcn-foot intervals and show the location of

proposed buildings, areas desipated for open space and

recreation, and any wetlands' watgrooluses, and steep slo'pes'

Preliminary site plans would provide an affordability plan,

preliminary designs for buildings, and a table with the number

of buildings, dwellings, and bedrooms per unit. Final site

plans would include a large array of information, including

wastc disposal and storm water drainage, but would have to

be approved if in conformity with the prcliminary sirc plan

approval, Under the landmark amendments, the preliminary

site plan is thus the critical stage of the ap'plication proc$s

and is approved or disapprovedbefore a developer is required

to submit such information as its sewage disposal plans'

storm drainage plans, and erosion and sedimentation plans,

the very tlpes of information that the DEP pointed out here

was neoessary for it to assess the pot€ntial for environmental

damage. The town's existing regulations for a special permit

or site ptan require such information on proposed sform

drainage, sewage disposal, wata supply, and erosion and

sedimentation controls. The three-stage process proposed

by Landmark, howevor, had the defect of eliminating the

requiremort that a developer submit the type of dctailed

information, before approval had become mandatory that

towns need to dgtermine whether, for example, damaging

environmental impact would result ftom a proposal.

Rejecting Landmark's proposed amendments because they

would require approval of an affordable housing application

without the submission of 'the information deemed necessary

for the Commission to satisfactorily evaluate the application

to proteot the heolth and safety of the public," id', the

commission's decision stated that the commission had treated

Landmalk's site plan "as an application for approval of a

Conceptual Site Plan under the regulations." Id,, at5,[]-'OSl

A.2d 798. The record is clear here that certain requirements

in the town's zoning regulations were necessary under tbe

standard sot in l') Wsniowski v. Planning Corunission, supra,

37 Conn.App . at3l7 ,655 A.2d I 145, to protectthc substantial

public interest in health, safety and other matters; and

the commission's decision to reject the draft regulations

because they would require final appmval of an affordable

housing application before a developer was required to submit

essential information related to environmental impact is

supported by sufficiurt evidencc in the record and necessary

to proteot substantial public interests that olearly outweigh the

need for affordabls housing.

*28 The commission's decision stated that reasonable

changes could be made to Landmark's proposed amendments

in accord witt i '$ 8-30g(g)(1XC). One ohange was tbat

"any provision for a Preliminary or Conceptual Site Plan

must provide the Commission with adequate information "'
that would allow the Commission to adequatoly evaluate

the proposed development to ensure its harmony with the

relevant environmsntal, developmental, health and safety

considorations and other considerations which it may

consider." lttH., 
^r 

4,655 A,zd 1145. Such a requirement

was a reasonable change to the proposed amendments and

consistent with the provision of l-iceneral Statutes $ 8-

30g(gXl) that substantial public interests in health' safety, or

othermatters which the commission may legally consider and

which clearly ourweigh the need for af,fordable housing can

be protected by reasonable changes to the affordable housing

application.

Under the town's existing regulations, an application for

designation as an affordable housing distiot that does

not contain a special permit must be accompanied by a

conceptual site plan. Ifthe conoeptual site plan is approved,

an applicant must then obtain a special permit, provide

an affordability plan, and submit a final site plan before

beginning constuction.46 The regulations provide that an

ap,plication for a special pemrit4T must provide a variety

of 6pes of information similar to that requested by DEP'

In view of the commission's recognition of the benefits of

a graduated application process and the fact that the town's

cunent regulations do not require all of this information with

a conceptual site plan, the public interest does not regute that

the special permit information be provided at the fust stage '

The record thus oontains suffioient evidenoe to support fte

commission's deoision to reject the proposed amendments

in their current form for the reason that suoh an approval

would have allowed Landmark to obtain final approval

of its affordable housing application without commission

town cver knowing whether the development would cause

environmontal or coastal damage. The court's own plenary

review of the record shows a substantial public interest,

in lnowing whether the development would oause such

harm that clearly outweighs the need for affordable housing'

That public interest could have been protected, however,

by approving modified amendments that allowed affordable

housing applications in three siages and required the

wF 9rL/lW
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information set forth in the previous paragraph before final

approval, at either the preliminary or final site plan stage'

(2) Zone change

The affordable housing applications reviewed in the frst and

second judicial appeals proposed development throughout

Landmark's property. Judge Prescott found that there was

substantial support in the record for the commission's

conclusion in that case that "many of the developmentrs

physical characteristics would adversely impact coastal

resotuces if the property was developed at the high-density

rate proposed by the applicants," Although most of the

evidence in the record pertained to Landmark's current

proposal, which placed all of the development, other than

designated opon space and the access road/driveway, outside

the coastal management area, there was sufFtcient evidence in

the record here to support that same conclusion that rezoning

the entire property, which would permit more extensive

development and construction in the coasial management

zone and conservation zones, would have such an effect' See,

e.g., the 2004 letter from the DEP stating that the second

application fot 3 52 units located partially in the conservation

and coastal management zones was "inconsistent with the

policies and standards of the CCMA based on severe

development constraints at the site, and the proposal's

unacceptable impacts to water quality and coastal resources "'
ROR, ex. 19, These were issues of substantial public interest

that the commission was entitled to consider and olearly

outweighed the need for affordable housing.

*29 After rejecting the zone change request for the

entire property, the commission appiying its own regulations

for affordable housing districts, approved, with certain

restrictions, rezoning thc area within the town's sewer

service district. The commission found that "by reducing

the scope and location of the zone change," "the town's

goals of preserving Oswegatchie Hills can be achieved "'
the riverfront and hillside woodlands can be preserved ."

[and] the zone change affects a significantly smaller portion

of land within the Coastal Boundary." ROR, ex' IV, at 6'

Such a decision was consistent with the commission's finding

that there was sufficient evidence to reject a zone change for

the entire properry and the requirement of i':l$ 8-30g(gx1)

(C) that it approve affordable housing applications if "the

public interest can be protected by reasonable changes to the

affordable housing development." Without evidence as to the

types of information sought by the DER however' this court,

after its own plenary review of the record, cannot determine

that the public interest could also have been protected by

expanding the area rezoned to include the entire site plan.

The public interest may be protected, however, by directing

the commission on remand to reconsider the zone change

request for the site plan area after Landmark has submitted

a preliminary or final site plan and provided the information

that the commission deems necessary to assess environmental

damage to the area, coastal resources, and the interests

protected by the coastal management act and conservation

zone statute.

(3) Site Plan

Although Landmark referred to its application as a

preliminary site plan; see, e.g', ROR, ex. IIC, transcript

of public hearing on 9/1105 at 118; presumably with the

intention of having it reviewed as such under its proposed

regulations, and as stated above, the record contains sufficient

evidence to support the commission's decision to deny

Landmark's application as a preliminary site plan under those

amendments, which would have allowed Landmark to obtain

final approval of its affordable housing application without

the town ever knowing whether the development would cause

environmental or coastal damage, Having rejected those

amendments, the commission's decision said that "applicanf s

request for approval of a Preliminary Site Plan cannot be

adequately addressed by the Town's current regulations as no

such category of site plan approval exists within Section 32

of those regulations." ROR, cx. ry at 6' Recognizing its duty

under Wisniowski v. Berlin Planning Commisslon not to reject

an affordable housing application based on noncompliance

with town regulationsn the commission stated in its decision

that it would treat the site plan application as a conceptual site

plan under its regulations which, the commission's decision

said, contain "basic requirements that must be addressed in

any "Affordable Housing Application," including provisions

for approval of a Conceptual Site Plan, which is sufficiently

similar to the applicant's proposal so that the applicant's

proposal can be treated as an application for approval of a

Conccptual Site Plan under the regulations." l'"tU., o' e-

7,655 A.2d 1146. Except for letters from the Water and

Sewer Commission and locating utility lines on its site plans,

Landmark's application included most of the information

required by the town's current affordable housing regulations

for approval ofa conceptual site plan (see footnote 44 above)

but not the more detailed information required by thc town's

zoning regulations for a final site plan or special permit on

'#l-':;i l /l.\.fd
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a wide yariety of topics, such as erosion and sedimcntation

confrols or storm water management that DEP stated was

necessary to assess the environmental impact of the proposal.

*30 The court must first determine wheth€r the

commission's decision to reject a concephtal site plan on thc

various environmental grounds, as specified in more detail in

footnotes 4l (the commission's reasons for denying a zone

change that it incorporated into its reasons for denying the site

plan) and 42 above, "is supported by sufficient evidence in

the record." i Quarry Knoll II Corp. v. Planning and Zoning

Commission of Greenwich, supra,256 Conn. at716,780 A2d

l. "The suffrcient evidence standard requires the commission

to show a reasonable basis in the record for concluding that its

decision was necessary to protect substantial public interests.

The record, therefore, must contain evidcnce concerning the

potential harm that would result if [the application were

granted] and concerning the probability that such harm in fact

would occur." (Intemal quotation marks omitted). lvalonBay

Communities, Inc. v. Planning and Zoning Commission of
Town of Yilton, 103 Conn.App. 842, 846-847, 930 A'zd

7g3,7g7 (2007), citing I River Bend Associates' Inc' v'

Zoning Commission, 271 Conn' 1,24,26, 856 A.zd 9'13

(2004), quoting I ' Kaulnan v' Zoning Commission, 232

Conn. 122, 156, 653 A.zd 198 (1995)' The cowt initially

examines "whether the record establishes that there is more

than a mere theoretical possibility, but not necessarily a

likelihood, of a specific harm to the public interest if the

application is granted." t 'River Bend Associates, Inc' t"

Zoning Commission, supra,27l Conn. at 26,856 A.zd973.

The affordable housing oases make clea! however, that more

is required: the commission must also show "a quantifiable

probability that a specific harm will result if tlre application

is granted." AvalonBay Communities v' Planning and Zoning

Commission, 103 Conn'App' 842, 853-854,930 A.zd 793
l-- i

(2007), citing I Kaufman v. Zoning Commission, supra,232

Conn. at 122,653 A.2d 798; scc also I Christian Aetivities

Council, Congregational v. Tbwn Council,249 Conn' 566,

735 A.zd 231 (1999). That term does not require proof to

the legal standards ofa prepondoranca ofevidence but rather,

as the Supreme Court stated in Christian Activities Councll,

where the issue was open spaco,

the defendant must establish that

it reasonably could have concluded,

based on the record evidence, that

(1) tlere was some quantifiable

probability-more than a mete

possibility but not necessarilY

amounting to a preponderance of
the evidence-{hat the legitimatc

preservation ofopen space would have

been harmedby the zone change, ...

I- 'n., 
^t 

5g7, 735 A.zd 231. Although the commission

desision here stated that the site plan was reasonably likely

to cause various sorts of environmental damage, the evidence

before the commission did not meet the AvalonBay standard

of showing "a quanfifiable probability" that a specific hamt

would result from approval of a conceptual site plan. On

thc eelgrass issue, for example, there was evidence in the

record that nitrogen ovedoading may tesult from the use of

septic syslems 
48 and storm water runoff' 

a9 Bot there was

no evidence of "Eonte quaflfirtabk probability " of these

environmental harms.

*31 Most of the consfuction for the current site plan would

not be in statutorily protected zones or areas with the steepest

slopes. The DEP's written analysis of this applicafion thus

difers somewhat ftom its recommendations to deny the

first two applications because of "unaccoptable impacts to

water quality and coastal resources." 
50 Alttrough the DEP

letter this time stated that the present proposal raised "all

the coastal resource, water-dependent use, water quality, in-

river resoruce issues" as the previous applioations, DEP

did not specifically find that the third applicatiou would

cause "unaoceptable impacts," Its letter to the commission

instead mentioned the "potential adverse impacts on on'

site and adjacent coastal resowccs '.." @mphasis added.)

DBP recommended denial of the third application bccause

Landmark did not provide sufftcient information to show

that the cunent site plan would not have the same likely

consequences that defeated the second applioation.

Despite the DEP recommendation, the town's zoning

regulations do not require that a special permit application

or the information sought by the DEP be submitted for a

oonoeptual site plan. Although there was also, as discussed

above, sufficient evidence to reject the application as I
prellminary site plan, there was thus insuffioient evidence in

the record before the oommission to reject the application as

q conceplual slle plan because of DEP's wcommendation or

wt !.ILAw
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these environnmental'reas ons. Despite Landmark's referring

to its application as a preliminary site plan, treating and

approving the application as a conceptual site plan is a

reasonable change in the application that would protect the

public interest. The potential for environmental harm or

damage to coastal resources may be assessed by requiring

the developer to submit an application for approval of a
preliminary or final site plan that includes the information

necessary for the commission to assess the environmental and

coastal impact, such as that requested by the DEP.

c. Coastal Management Act

The commission decision stated various reasons related

specifically to the coastal management act, of which Judge

Prescott conducted a lengthy and erudite analysis in Appeal

II, for denying the zone change and site plan' Since the court

has already determined that the commission acted properly

in denying rezoning ofthe entire properfy in order to protect

the public interest in preserving the area as potential futurc

open space or avoiding the environmental harm discussed in

the previous section' the court will focus here on ascertaining

whether denying a zone change for the site plan and rejecting

the site plan are justified on CMA grounds'

(1) Site Plan

The CMA-related reason that the commission cited for

rcjecting the site plan was that "[t]o the extent that

the applicant's Coastal Management application sought

preliminary site plan review, it was deemed inadequate by

the Department of Environmental Protsction, Office of Long

Island Sound Programs, and was recommended for denial

from that offtce." (Emphasis added') ROR, ex. IY, at 7'

Yet, the commission expressly stated that it was treating the

Landmark application as a conceptual site plan' In denying

the site plan, the commission stated that

*32 pwsuant to General Statutes

22a-106, ... the proposed use of
the site, which is fully or PartiallY

within coastal boundary will have

potentially adverse impacts on coastal

resources and future water dependent

activities. The Commission finds the

proposed coastal site plan review

application inconsistent with the

policies and standards of the Coastal

Management Act .., based on severe

onsite development constraints and

the potential adverse imPact on

coastal resources and water quality.

Additionally, the Commission finds

that the proposed use would not

adequately protect for future water-

dependent uses and access for the

public to future water dependent

uses; ..,

Id. Although all thesc conccrns may be matters of public

interest the commission may consider, "potentially adverse

impactso'do not meet the standard of quantifiable probability

of specific harm to the Sound, the riveq their ecosystems and

habitats, other coastal resowces, or future water dependent

resowces. Submission of the information necessary to assess

such an impact is not required by the town's regulations to

obtain a conceptual site plan and is thus not a sufficient

reason to deny the application as a conceptual site plan, There

was thus insufficient evidence in the record to support the

commission's decision to reject the Landrnark application

as a concephral site plan under the town's regulations on

these. Under $ 22a-109, a coastal site plan may be denied if
not in compliance with the town's zoning regulations, Upon

submission of a preliminary site plan with the information

requircd by thc amsnded regulations, thc commission and

DEP will have sufficient information to review a coastal site

plan under the CMA. The court therefore concludes that the

public interest will be protected by heating and approving

Landmark's site plan as a conceptual site plan and requiring

subsequent submission of the information necessary for the

commission to assess environmental and CMA issues with the

preliminary or final site plan .51

(2) Zone change request

In denying the zone change for the entire property, the

commission's decision stated that

large portions of the land within

the proposed zone change are within

the Coastal Boundary as described

'#tfii-i\V'J
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in General Statutes 22a*94 and as

depicted on the applicant's overall Site

Plan (Exhibit 12). The development of
the site at the density allowed by the

proposed reguiations would result in

adverse impacts to the ecosystem and

habitat of Long Island Sound, which

includes the Niantic River.

ROR, ex. IV at 5. There was sufficient evidence in the

record, as recounted in previous sections, to support this

reason as a basis for not approving a zone change for the

entire Landmark property. The substantial public interest in

safeguarding coastal resources protected under the statute

clearly outweighs the need for affordable housing; and, in

the absence of the sort of information requested by the DEP,

the court cannot determine, after a plenary review of the

t;
record pwsuant to t i$ 8-30g(g)(1XC), that a reasonable

change to the application could be made by limiting the

zone change to the area covered by the site plan' The

public interest would be protected, however, by approving the

Landmark application as a conceptual site plan and allowing

consideration of rezoning the site plan area after Landmark

has submitted a preliminary site plan accompanied by the

information requestedby the DEP or commission to ascertain

the environmental impact of the proposal.

shown on one of the drawings submitted by Landmark,

such development would probably cause damage to many

of the property's treasured environmental characteristics' But

rezoning the entire Landmark property to an affordable

housing district would allow development at a much greater

density throughout the property, including on land protected

by the coastal management act and conservation zone statute,

and there was sufficient evidence to support preserving the

environmencal qualities of fhis propefty as a reason for

denying rezoning of ths entle properlry that would permit

such increased densiry There is a substantial public interest

in protecting against such environmental damage that the

commission may legally consider and that clearly outweighs

the need for public housing. The commission has already

decided that this public interest may be adequately protected

by a limited rezoning of the portion of the property inside

the town's sewer service district. Without evidence as to the

types of information sought by the DEP, however, this court,

after its own plenary review of the record, cannot determine

that the public interest could also have been protected by

expanding the arearezoned to include the entire site plan. But

the public interest can be protected by remanding this issue

to the commission with instructions to reconsider expanding

the rezoned area to encompass the entire area ofthe site plan

after Landmark has submitted the infotmation required by the

commission under the amended regulations at the preliminary

or site plan stages.

(3) Preservation of unique environmental qualities

as a reason for denying zone change for entire area

*33 The record contains many references to the desire

of the commission, town officials, the intervenors, and

general members of the public to preserve the "unique

environmental" qualities of Oswegatchie Hills, and the one

reason given bythe commission for denyingazone change for

the entire area was that "the proposed development at the site

is reasonably like to have the effect ofunreasonably polluting,

impairing and deshoying the surrounding resources ..." (See

last paragraph of footnote 41') Such a desire overlaps

substantially with the town's goals of preserving open

space on Oswegatchie Hills and preventing damage to the

coastal management area and conservation zone already

protected under the General Statutes' As Landmark has

pointed out, moreover, the property is already zoned for

three-acre housing, and even if development consistent with

that zoning might not lead to construction of all 60 homes

3. Other reasons

a.Lack of buffer areas between

multifamily zones in proposed regulations

Another of the commission's reasons for rejecting Landmark's

proposed regulations was that they "eliminate the requirement

that the applicant provide for any buffer area where the

parcels adjoining the Affordable Housing District are zoned

for multifamily use. The existing reguiations provide for

a buffer of 100 feet between where the parcels adjoining

the Affordablc Housing District are zoned for multifamily

use districts and the Commission deems it inequitable and

discriminatory to eliminate that requirement in situations

where the multifamily development contains affordable

housing." ROR, ex. IV at 3. The zoning regulations give

the commission discretion to waive the 100-foot buffer

requirement for special use or special use elderly districts,

although they do require a minimum of 50 feets2 and'
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similarly, allow the commission to include an unspecified

portion ofthe buffor stip to oounttoward the ten percent open

space requtement for affordable housing disticts. No criteria

are provided for exercise of that discretion. The zoning

amendments proposed by Landmark elirninated the 100-foot

requirement betwe€n an afrordable housing project and "the

boundary of any lot orparcel outside ttre AHD, unless such lot

or parcel is already zoned for multi-family residential uses."

RO& ex. 2. At the public hearing, Landmark's spokesperson

Russo agreed to modiff the regulations to provide 25-

foot buffers between affordable housing and other properties

zoned for multi-use family housing' ROR, ex. IIID, at 196,

The oourt will therefore consider the proposed regulations as

imposing such a 25-foot requirement.

*34 There is sufticient evidence in the record to establish

that Landmark's proposed amendments to the regulations

deviate from the town's own regulations, but, rmder i t$ g-

30g(g), noncomplianoe with a town's zoning regulation is

not, per se, an atlcquate basis to deny an affordable housing

applioation, since the requirements io i:l$ 8-30g(gxl)

(AHC) also requires a commission to determine whether

"the rationale behind the regulations to determine whether

the regulations are ne,cessary to protect substantial public

interests in health, safety or other matters ." | ' llisniowski

v. Planning Commission, supra,37 Conn'App, at 317-3 l8'
655 A.2d 1146. At the third publio hearing one of the

commissioners engaged in a dialogue with Glenn Russo

from Landmark on the reason for requiring buffers.53 On

appeal, however, the court may only considor the rsasons

Erticulated in the commission's decision, in which the only

rationale stated for this requiremsnt was that eliminating any

buffers would be discriminatory and inequitable, although it
did not spociff to whom. There was insufficient evidence

in the record to support this reason as a basis for denying

tho proposed regulations. The ooud's own plenary review of
the record does not find that the commission sustained its

burden of proving, based upon the evidence in the record

compiled beforc such oomrnission' that the commission's

decision on this point was "necessaly to protect substantial

public interests in health, safety, or other matters which the

oommission may legally considor" or t}rat any public interests

advanced by the buffer requironent, with ttre modifioation

acoeded to by Russo, clearly outweigh the need for affordable

housing.

The other bufFer-related roason given by the commission for

denying the draft regulations was that they'lrovide that any

buffers required by the regulations can be included in the

calculation of o'pen space, thereby effectively lessening the

amount of land dedicated to open space, which is in direct

opposition to the Town's goal of increasing open space and

preserving open space." ROR' ex. IV, at 3-4. The zoning

regulations already give the commission discretion to count a

portion of the buffer strip toward the open space requiremcnt'

Landmark's brief argues that buffers "are, eff@tively, open

space," (ernphasis in original) and asks "what'substantial

interesf is bcing protected" "given the substantial percentage

of open space that the Plaintiffs proposal would have

required." Pl.s'brief, at 38, The commission's briofs offer

no analysis of or justification for this reason for denying

the draff regulations. On this record, the court cannot find

that there is sufficient evidence to support this reason for

rejeoting the draft regulations or that this reason is neoessary

to presewe the public interest in preserving open space and

clearly outweighs the need for affordable housing.

b. Lack offall zones

The oommission also stated that a reason for denying

Landmark's proposed regulations was that they did not

require "fall zones that correspond to the hcight of the

building." Section 32.4.8 of the town's zoning regulations

for af;lordable housing distriots provides that "[t]he shortest

distanoe between any two sfiuotures shall be no less than the

height of the taller stuchue, with a minimum of 24 feel'Ill,e

commission may waive the separation requirement if design

of the proposed development is benefitted by closer spacing."

ROR, ex. VII, at 194. Although the commission's decision

rejecting Landmark's proposed regulations stated that the fall

zone requirement was "essential to public safety," there was

not a whit of evidence in the record that such a requirement

has any bearing on public safoty or that the commissionrs

decision on this ground was'hocossary to protect substantial

public interests in health, safety, or other matters which the

commission may legally consider."

c. Lack of afrordabiliff plan in proposed regulations

*35 The commission stated that another reason for rejecting

Landmark's proposed regulations was that they did not require

that an aftordability plan be submitted with a oonceptual

site plan. The town's surront regulations pertaining to

affordable housing districts do not requirc submission of an

a{fordability plan with the conceptual site plan, Affordable
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housing applicants applying for approval in two stages under

the current regulations need not submit the affordability

application until they apply for a special permit, after approval

of the conceptual site plan. Landmark complains in its brief

that "there was no need" for the proposed regulations to

include such a requirernent because the general statutes

already require submission of an affordability plan with
il

any affordable housing application in i '5 8-30eOXl)'

There was insufficient evidence in the record to support a

requirement that an affordability plan be submitted with a

conceptual site plan. In view of the fact that the town's

own regulations do not require an affordability plan with a

conceptual site plan for an affordable housing development,

the court cannot find that the commission's decision was

necessary to protect a substantial public interest that the

commission may legally consider. On thc other hand, it is
reasonable for a zoning commission to be able to veriff

that a proposed affordable housing development contains

an affordability plan in compliance with the statutory

requirements before giving final approval, and nothing stated

herein should be consfiued as prohibiting the commission

from requiring submission of such a plan at the preliminary

or final site plan stage.

d. Lack of requirement in proposed regulations that a

conceptual site plan includc a special permit application,

"traffic impact statement and general traffrc access and

circulation information," building dimensions, utility

locations, soil type survey, and "other information required

by the Town affordable housing regulations which the

Commission has duly adopted and deems necessary

to satisfactorily evaluate the application to protect

the health and safety of the public" ROR, ex. IV, at 3'

This reason for rejecting Landmark's text amendments to

the town's affordable housing regulations implies that the

town already requires that a special permit application

accompany a conceptual site plan, but that is not correct'

See footrote 44 supra, which sets forth the requirement for

a conceptual site plan, Since the current zoning regulations

do not require that a special permit application, and the

information required by the town regulations for such an

application, be submitted at the conceptual site plan stage,

there was insufficient evidence in the record to support

rejecting the proposed regulations for failing to include the

special permit information that the commission itself has

previously deemed need not be provided with a conceptual

site plan. In view of the commission's recognition of the

benefits of a graduated application process and the fact that

the town's current regulations do not require all of this

information in the conceptual site plan stage, the public

interest does not require that the special permit information

be provided with a conceptual site plan.

*36 In its decision, the commission recognized the benefit

ofadding a third stage to the affordable housing application

process, but one change that it suggested for the proposed

zoning amendments was to add requirements that

any provision for a preliminary or conccptual site plan

must provide the Commission with adequate information

as described in paragraphs # I ["letters from Water

and Sewer Commission indicating adequate facilities for

sewer and water"], 2 [requirements for special permit,

traffic impact statement and traffic access information,

building dimensions, utility locations, soil survey, and

other information "deemed necessary .'. to satisfactorily

evaluate the application" for health and safety issues],

3 [affordability plan], and 5 [preliminary site plan

must provide "information deemed nocessary for the

Commission to satisfactorily evaluate the application to

the protect health and safety of the public"] above

[referring to earlier paragraphs of the decision stating

the commission's reasons for considering the proposed

amendments inadequate] that would allow the Commission

to adequately evaluate the proposed development to

ensure its harmony with the relevant environmental,

developmental, health and safety considerations and other

considerations which it may consider.

":,.td., 

ur 4,655 A,2d 1146,It. is difficult to tell from the

commission's decision that "any provision for a preliminary

or conceptual site plan" must contain all the above

information means that the commission intended for both

conceptual and preliminary site plans to provide all this

information, or whether it meant that all of this information

must be provided at one stage or thc other'

To the extent that the commission intended to require such

information at both stages, such a decision is not necessary

to protect substantial public interests in health, safety or other

mattors that the commission may legally consider. Yet, as

this court has already noted, the commission may require,

before final approval of an affordable housing application,

that an applicant provide information necessary for the

commission to assess the impact of a project on substantial

public interests in health, safety or other matters. The failure
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of the draft regulations to include this information at any

of the three stages in the affordable housing application

process before final approval was a sufficient reason' under

the Msniowsh standard, to reject the proposed regulations.

Requiring these types of information at some stags in the

application process before final approval is necessary to

protect substantial public interests in health, safety, and other

matters that the commission may consider and those interests

clearly outweigh the need for affordable housing'

[l"t u., ur 7, 655 A.2d,1 146. The commission's original brief

argued thrt "a licensed transportation engineer determincd

that the development would lack proper access to public

roadways." (Brief, at 34.) In the town's reply brief, the

commission also asserted that the amount of traffic on the

access drivs on Landmark's property "is pcr se inconsistent"

with the coastal management act. (Reply Brief, at 14 .)

This latter argument, although not so expressly stated in

the commission's decision, is consistent with another of

the commission's stated reasons for denying the site plan

application-that "the proposed use of the site, which is fully

or partially within coastal boundary, will have potentially

adverse impacts on coastal resources and future water

dependent activities." The court will consider these two

traffic-related reasons for denying the site plan separately.

(1) Increased traffrc on public roads

The Landmark site plans showed that vehicles would enter

the development on an access road or driveway, described as

"boulevard style," 
55 running approximately 2,000 feet from

Calkins Road in the Golden Spur neighborhood northeast

of the property to the Riverview Heights development site

consisting of 840 housing units, ancillary structures, and I 83 1

parking spaces at the top of the ridge. At present, Calkins

Road runs from U.S. Route I to Hill Road, which itself has

a second point of access to Route 1 via River Road. Both

the commission and Landmark offered exhibits and testimony

from professional engineers at the public hearing regarding

the haffic that would be generated by the development' The

commission's expert identified certain "issues" that "need

to be addressed relative to this projecf'56 and testi{ied

at the public hearing that "my report ... doesn't have any

improvements proposed ... ['vv]e are going with what's

existing out there." ROR, ex. IIC, at 36-37. Landmark's

expert, on the other hand, identified the same issues as had the

commission's but then recommended specific improvements'

He said that these improvements "will provide safe access

and egress to and from the site," and that with them the

proposed development "will not significantly impact the

traffic operations on the roadways and intersections in the

vicinif of the site." ROR, ex. 26, at9*10.51

While a zoning commission is not required to accept the

testimony of any witness, even that of an expert, and is

entitled to decide which of two experts to credit' its own

On the other hand, the commission's decision did not

articulate whether or why the various types of information

should be provided at the conceptual or preliminary site plan

stage. The commission itself, rather than the court, should,

in the first instance, make such an assessment. Those public

interests may be protected by a remand to the commission for

it to amend its regulations to implement its recognition of the

salutary purposes of multistage applications by adding a third

stage to the affordable housing process. Consistent with the

goals "of making the affordable housing application process

more access and affordable to developers which would result

in the promotion of affordable housing in East Lyme," the

commission shall apply its own judgment and expertise in

determining what types of information should be provided at

the various stages. 
54

e. Traffic

*37 Traffic generated by the project and its effect on the

surrounding neighborhood were other reason$ stated by thc

commission for denying the site plan:

the Preliminary Site Plan fails to

adequately address the considerable

difficultics in providing a singular

vehicle access to the site through the

narrow winding sheets of the existing

Golden Spur neighborhood and onto

the state route sYstem in manner

consistent with Public health and

safety ofthe residents ofGolden Spur,

the future residents of the Affordable

Housing Development and the users of
town and state roads.
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expert, Kalluri, did not give any opinion or testimony

about the improvements recommended by DeSantos. The

commission must have sufficient evidence in the record

to support the reasons it gives for denying an affordable

housing application. It is obvious from tle commission's

decision that, without expressly saying so, it did not credit

the testimony of Landmark's expert that the improvements

he recommended would ameliorate the concerns identified

by its expert. When the deoision of a commission rejects

an expert's opinion, however, there must be sufficient

evidence in the record for that decision and for rejecting

that opinion. "Although the commission would have been

entitled to dcny an application because it did not believe

the expert testimony, ... the commission had the burden

of showing evidence in the record to support its decision

not to believe the experts-i.e., evidence which uudermined'

either the expertsr credibility or their ultimaie conclusions,"

i-:'Korf^o, v. Zoning Cornmission, supra, 232 Conn.

at 155-157, 653 A.2d 798. Here there is no evidence

supporting the commission's decision to reject DeSantos's

report, testimony, or conclusions. The record does not contain

suffrcient evidenoe to support this reason. Although there was

suffrcient evidence to show that the development presented

safety concerns, whioh are matters of legitimate public

interest, an approval conditioned on the developer obtaining

approval from the state d€parbnent of hansportation 
58 fo,

Desantos's recommended improvements and the developer

then implementing those improvements its own cost would

have protected the public interest ofensuring safe taffic flow

to and from the site and in the sunounding neighborhood' 
59

(2) Effect of traffrc on coastal management area

*38 The commission's roply brief raises, for the first time,

the concern that the many cars coming and going from the

development would adversely affect the coastal management

area:

It shetches both reason and

conrmonsense to contend that such

usage, along a road that is

admittodly within a coastal boundary,

somehow pr€serves or enhances

ooastal resourc$ or is in any water

dependent as contemplated by cMA,
High volume activity of this kind is per

se inconsistent with CMA, no matter

how the plaintiff tries to avoid the

elephant in the room.

Town's Reply Briefi at 14. The record does not contain

any evidence of the n'quantifiable probability," however, of
the environmental impact of tle access road/driveway on

the coastal management area. Since the coastal management

act and town regulations exempt driveways from review

undsr the coastal management act, it is obvious that the act

contemplates some level of vehicular access to and taffic in

a coastal management area to be consistent with the goals of
the ast. As Judge Prescott noted in his decision, the coastal

management act

expresses a strong preference for

enhancing economic development

and activities that are dependent

upon proximity to the water and/

or shorelands that are immediately

adjacent to marine and tidal waters,

while prohibiting or minimizing

activities that are not marine

dependent, particularly those that will
adversely impact these fragile natural

resources.

Appeal n. The DEP was legitimately concerncd about the

impact of the development on the coastal management are4

but did not specifically mention the efect of the road on the

CMA. The court concludes that tle commissionrs concern

is not supported by sufficient or quantifiable evidence as to

the impact of the road and tafic on the coastal area, but

that laok may be the result of the fact that Landmark did not

submit any of the information requested by the DEP' In view

of the paucity of evidence, this was not an adequate basis to

deny a concephtal site plan, but this issue can be addressed

again when Landmark has provided the information to be

required by the DEP and for a preliminary site plan. After

Landmark has provided details of its plans for sedimentation

and erosion contol, drainage, storm water management' and

otler such information, the commission will be bEtter able to

assess whether the road and taftic will adversely impact these

fragile natural resowces,
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IV_-OTHER GROUNDS FOR APPEAL

A-Rezoning smaller area

One of the grounds raised in the applicants' appeal claims

that "[t]he Commission had no legal authority, in rendering

the decision at issue, to place the plaintiffs' propefiy into a

zone that the plaintiffs had not requested"-i.e., !o restrict

the rezoning to only a portion of the area cover& by

the development shown in the preliminary sirc plan' See

appeal complaint, !l 46(e). During the public hearings,

representatives ofthe applicant had repea0edly rerninded the

oommission of its authority under the affordable housing

statute to make '?easonable changes" to the Landmark

application,6O At tht public hearing on August 18, 2005,

counsel for the applicants invited the commission to approve

a preliminary site plan and rezone only for the area inside

the town's sewer service district boundaries' The oommission,

however, rejected the site plan without modifications but then

rezoned the part of the Landmark property inside the town's

sewer boundaries.

*39 [ 
*'G"n.rul 

statutes $ 8-30g(g) requires a zoning

commission authority to determine whether the "substantial

public interestsn' being protected by denial of an affordable

housing application can instead be protected "by reasonable

changes to the affordable housing develqtment." By merely

rezoning a portion of the properly but not approving any

site plan, it cannot be said that the commission made a

change to an affordable housing developmont. Since the

town rejected any site plan, t}te court cannot find that

its act of rezoning, while simultaneously finding that no

reasonable modifications could be made to the site plan,

was a reasonable modification to the application. The mafiu

is ordered remanded to the commission with direction to

rescind the rezoning unless it subsequently approves a site

plan submitted by applicants.

B--{ommission Procedures

The applicants also repeatedly complained at the public

hearing that commission staffhad been unwilling to meetwith

them prior to the pubtic hearings to discuss staff critiques

of the application and provide Landmark an opportunity, in

advance of the hearings, to make changes in the application

to address those comments, and raised that same complaint

in paragraphs 46(a) througlr 46(b) oftheir appeal complaint.

In paragraph 46(c), the applicants allege that "[t]he town's

denial of the plaintiffs' application was predetcrminod, as

evidenced, inter alia [in original], by the fact (reflected in

the Commission's minutes) that the Commission's attorney

had dnft the resolution for denial at a time when he already

purported to know 'lvhat the Commission feels would be

appropriate; ..." The town's answer denied these allegations.

The affordable housing statule does not mandate towns to

employ any particular procedures prior to public hearing and

applicants have notprovided any law to the court on its claims

embodied in paragraphs 46(a) and (b) or evidence to zupport

that the town's conduct violated any legal requirements. This

growrd for the appoal is dsnied.

The minutes for the East Lyme Zoning Commission on

December 2,2015,when it made its decision on Landmark's

affordable housing application, show tlat the commission's

attomey submitted three draft resolutions to the commission:

one to deny all of Landmark's requests, another to reject

the zoning amendments but grant a "Partial Approval of

the Zone Change*with restrictions-to tezone a designated

portion of the applicanfs propertyo' in accordance with the

current affordable housing zoning regulations, and the third

"for Approval of the Regulations with Modifications-this

approves the text amendment but changes it to conform to

what the Commission feels would be appropriate," ROR, ex.

4, at 3. Plaintiffs' appeal suggests that this latter statement

indicates off-the-record discussions prior to the public hearing

between one or more of the commission members and the

commission's attorney. Their brief furthor states that "despite

the fact that the minutes of the Commission's meetings do not

reflect any direotion to the Commission's attorneys to draft a

motion for either approval or denial, the record shows that no

draft motion for approval wa$ everpresented or considered."

Pl.s' Brief, at 23. No copies of the two draff resolutions

rejeoted by the commission are in the record before this coud'

The record as it does exist before this court is insufficient

to find any improper conduot on the commission's part. The

ground for appeal in paragraph a6(c) is also rejected.

V-CONCLUSION

*40 Several issuos have been pr€sent€d on this appeal,

which will be addrcssed in turn, 6l Undr, [ 'General Statutes

8- 30g(g), if a zoning commission meets its burden of proof

under the statute, an affordable housing appeal murt be

wrqTl A\1
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dismissed. If a zoning commission does not satisfu its burden

under subsection (g), "the court shatl wholly or partly revise,

modiS, remand or reverse the decision from which the appeal

was taken in a manner consistent with the evidence in the

record before it."

A-Amendments to Zoning Regulations

With regard to Landmark's request for amendments to the

zoning regulations, the commission's decision to deny those

amendments because they did not require public water and

sewer for affordable housing projects and did not require

that conceptual site plans for an affordable housing project

be accompanied by an affordability plan and the information

required for a special permit was not supported by sufficient

evidence in the record and was not necossary to protect public

interests in health, safety, or other matters that the commission

may legally consider. Such public interests did not clearly

outweigh the need for affordable housing' Nor was there

sufficient evidence in the record to support the commission's

decision to reject the proposed amendments to the zoning

regulations for (i) not requiring 100-foot buffers between

multifamily zones, as opposed to the 25-feet buffers to which

Landmark agreed, (ii) not requiring fall zones that correspond

to the height of a building for affordable housing projects,

or (iii) for counting buffer space as open space. None of

these requirements was necessary to protect public interests

that the commission could consider or outweigh the need for

affordable housing,

The commission did have sufficient evidence in the record

before it, however, not to adopt the proposed amendments

in their current form, because those amendments as

currently drafted would have allowed a developer to obtain

approval of an affordable housing development without

the commission ever knowing whether the development

would cause environmental or coastal damage' The court's

own plenary review of the record shows a substantial

public interest that the commission may legally consider

in knowing whether the development would cause such

harm that clearly outweighs the need for affordable housing

without having such knowledge. Those public interests could

have been protected by reasonable changes to the proposed

amendments, namely by (i) eliminating the requirement

of automatic approval of a final site plan after approval

of a preliminary site plan and (ii) providing that, at the

conceptual, preliminary ot final site plan stage, an applicant

would, consistent with the holdings in this opinion, provide

information necessary to assess whether the development

would cause environmental and coastal damage and other

matters relevant to public health and safety.

Pursuant toLl' 'o s-:og1g), the appeal regarding the proposed

zoning amendments is remanded to the commission to adopt

amendments to the town's zoning regulations consistent

with this opinion and incorporating Landmark's proposed

amendments, with the exception of requiring, before a

final approval of an affordable housing application, that

an affordable housing applicant provide, in the conceptual,

preliminary or final site plan, "adequate information .'.

that would allow the Commission to adequately evaluate

the proposed development to enswe its harmony with the

relevant environmental, developmental, health and safety

considerations and other considerations which it may

consider." The commission shall use its own expertise

and judgment to assess precisely which requirements are

necessary to enable it to make such assessments and,

consistent with this decision, at what stage various types of

information should be provided.

B-Change of zone

*41 There was insufftcient evidence in the reoord to support

the commission's decision to deny a zone change for the entire

property based on the lack ofpublic sewers for an affordable

housing district with the proposed or potential density as

here. There was also insufficient evidence to support this

reason as a basis for rejecting Landmark's suggestion that the

commission rezone only the site plan area,

There was sufficient evidence in the record, however, to

support the commission's reasons to deny a zone change

for the entire Landmark property based on preserving open

space and preventing adverse impact on environmental and

coastal resources. Both of these are matters of substantial

public interest that the commission could consider and

clearly outweigh the need for affordable housing, The court

also finds, however, that the substantial public interest in

preserving open space there could have been protected by

modiffing the proposal and approving a change of zone for

the area covered by the site plan drawings in the record'

Without the types of information sought by the DER on

the other hand, the court cannot find that the substantial

public interest in avoiding damage to coastal resources or

the environment could have been protccted by expanding

the change of zone from that approved by the commission

1J*'-[! ll.A.i,i]
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-the 
area inside the town's sewer service district-to the

entire area covered by the site plan drawings. The substantial

public interest in avoiding excessive environmental harm and

damage to coastal resources can be protected, however, by a

remand for the commission to amend its zoning rcgulations as

specified above, for Landmark then to submit a preliminary or

final site plan that provides the information necessary for the

commission to assess those matters, and for the commission

then to determine whether the substantial public interest in

avoiding damage to coastal resowces or the environment

can be protected by expanding the change of zone from

that approved by the commission-the area inside the town's

sewer service district-to the entire area covered by the site

plan drawings.

The appeal regarding commission's denial of a zone change is

therefore remanded to the commission for further proceedings

as specified in the previous paragraph.

Finally, the commission's decision to grant a limited zone

change to the area inside the town's sewer service district

boundaries, without simultaneous approval of a conceptual

site plan for the rezoned area, having been found not

to be a reasonable modification to the affordable housing

application, that order is remanded to the commission with

direction to rescind the rezoning unless it subsequently

approves a site plan submitted by the applicants.

C-Site PIan

Although the town's regulations require that a conceptual site

application be accompanied by letters from the town's Sewer

and Water Commission indicating that there was adequate

sewer oapacity and that the development had an adequate

source of potable water, the requirement in those regulations

for use of public sewers in affordable housing districts is

not supported by sufficient evidence and is not necessary

to protect the substantial public interest of having adequate

waste disposal. There was thus not sufftcient evidence in the

record to support lack ofpublic sewers as areason for denying

a conceptual site plan. There was also insufficient evidence

in the record to support the commission's decision to deny

a conceptual site plan because it was not accompanied by a

special permit and "information required thereunder" by the

zoning regulations and had been deemed inadequate by the

DEP. There was sufficient evidence in the record, however,

to support the commission's denial of the conceptual site plan

on the grounds that Landmark has not yet shown adequate

potable water available to serve the development. The

substantial public interest in having adequate waste disposal

and suffrcient potable water could have been protected in both

instances by a conditional approval that Landmark show, in

its preliminary or final site application under the amended

regulations, that public water and sewers can be provided to

part or all of the entire development or to the extent that the

relevant state agencies have approved community septic or

water for portions not served by public sewer or water.

*42 On the open space issue, there was insufficient evidence

in the record to deny a conceptual site plan on the basis

of preserving open space, The development proposed by

Landmark will leave more than 200 acres, the amount

designated by the town's most recent plans in the record

as open space on Oswegatchie Hill, as either designated or

potential open space.

On the traffic access issue, the record does not contain

sufficient evidence to support this reason as a basis

for rejecting the site plan. Ensuring safe ffafIic flow

to and from the development and through the Golden

Spur neighborhood could have been protected by an

approval conditioned on the developer obtaining approval of

Desantos's recommendations from the state deparfment of

transportation and then implementing them at Landmark cost'

There was also insufficient evidence to deny a conceptual site

plan based on harm caused by the road and traffic thereon to

coastal resources, an issue that can be addressed again when

Landmark has provided the information to be required by the

DEP and for a preliminary site Plan.

On the environmental issues, damage to coastal resources

and the environment (as specified in more detail in footnotes

4l and 42 above), there was a sufficient basis in the record

for the commission to deny a preliminary site plan based

on the draft regulations, which would have ailowed approval

ofan affordable housing application before a developer had

provided suffrcient information to assess potential harm to

environmental or coastal resources. The substantial public

interest ofavoiding such harm could havebeen protectedby a

reasonable change to the application in treating and approving

it as a conceptual site plan and requiring Landmark to present

information pertinent to environmental or coastal harm in

subsequent applications for a preliminary or final site plan

under the amended regulations. The town's own regulations

do not require an applicant to provide, when submitting

a conceptual site plan, information neaessary to assess the

probability of such damage. There was thus insuffrcient

l,t;trli l'l rr.!'v
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evidence in the record to suppod eit}er ofthese reasons as d

basis for denying a conceptual site plan.

The Landmark application for a preliminary site plan is

therefore remanded to the commission with instructions for it
to approve a conce,ptual site plan conditioncd upon Landmark

subcequently demonstrating in its preliminary or final sitc

application under the amended regulations that public water

and eewe,ts can be provided to the entire developmenl that the

relwant state agenoies have approved community septic and

wat€r, or that a combination of public and onsite water and

waste disposal can serve the entire development; and that the

state department of transportation approve the improvements

recommended by Fuss and ONeill; and that Landmark bear

the full cost of those improvements.62

All Citations

Not Reported in A.3d, 20ll WL 5W2576

I

Footnotes

pursuant to Connecticut Code of Evidence this court has taken judicial notice of the prior court decisions

and the history of earlier administrative and judicial proceedings on the plaintiffs previous affordable housing

applications as recounted in those decisions.

Landmark Development v. East Lyme Zoning Commission, Superior Court, judicial district of New Britiain,

docket no. CV 02-05204978 (September 7, 2004) (Quinn, J').

Landmark Development v. Easf Lyme Zoning Commissio4 Superior Gourt, judicial district of New Britain,

docket no. CV OHO022788 (February 1, 2008) (Prescoft, J.) [45 Conn. L. Rptr. 63].

After conclusion of the trial, the record was clarified by the submission of clearer copies of certain materials

contained in the exhibits and one document that had inadvertently and enoneously not been included in the

return of record filed with the court, and all parties agreed that the time for the court to issue its decision

would run from the date the record was finally complete.

["]General Statutes S 8-8(b) provides in relevant part as follows: "Except as provided in subsections (c), (d)

and (r) of this section and sec.tions 7-147 andT-147i, any person aggrieved by any decision of a board'

including a decision to approve or deny a site plan pursuant to subsection (g) of section F3 or a special

permit or special exception pursuant to section $-3c, may take an appeal to the superior courtfor the judicial

district in which the municipality is located, notwithstanding any right to appeal to a municipal zoning board

of appeals under section 8-6. The appeal shall be commenced by service of process in accordance with

subsections (f) and (g) of this section within fifteen days from the date that notice of the decision was published

as required by the general statutes. The appealshall be returned to court in the same mannor and within the

same period of time as prescribed for civil actions brought to that court.n

lil 'General Statutes S 8-S(fX2) provides in relevant part as follows: "For any appeal taken on or after October

1,2004, process shall be served in accordance with subdivision (5) of subsection (b) of section 52-57 ''

General Statutes S 52-57(b) provides as follows: "Process in civil actions against the following-described

classes of defendants shall be served as follows: ... (5) against a board, commission, department or agency

of a town, city or borough, notwithstanding any provision of law, upon the clerk of the town, city or borough'

provided two copies of such process shall be served upon the clerk and the clerk shall retain one copy and

forward the second copy to the board, commission, department or agency; ..,

2

3

4

5

6
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I lceneral Statutes S 8-8(b) provides in relevant part as follows: "The appeal shall be retumed to court in

the same manner and within lhe same period of time as prescribed for civil actions brought to that court.'

General Statutes S$ 52-46 provides as follows: "Civil process, if retumable to the Supreme Court, shall be

served at least thirty days, inclusive, before the day of the sitting of the court, and, if retumable to the Superior

Court, at least twelve days, inclusive, before such day." General Statutes S 52-48 provides in relevant part

as follows: "(b) All process shall be made returnable not later than two months after the date of the process

and shall designate the place where court is to be held."

At the October 6, 2005, public hearing, Landmark's traffic engineer Ted Desantos told the Commission that

"[t]he site driveway itself we're recommending that it be a boulevard style entry, that it have a median island

separating the entrance and exit lanes." ROR, ex. lllD' al27'

10 lll'General Statutes 8-309 describes in subsection (g) a commission's (and court's) responsibili$ to

determine whether'the public interests in health, safety, or other matters which the commission may legally

considef and which lead a commission to deny an affordable housing application can "be protected by

reasonable changes to the affordable housing development" and refers in subsection (h) to "a decision by a

commission to rejec{ an affordable housing application or to approve an application with restrictions ".

MR. ZlSl(A: lAlthough the proposal itself coutd encompass the entire property for the zoning .., in terms of

the preliminary site plan that we're presenting in accordance with the proposed regulations, that is the only

portion of the property that we are focusing on in terms of site plan development .'.

[l]f the Commission agrees that ... the regulations are appropriate and that at least a portion of the

property could be rezoned, the Commission could, in fact, limit the rezoning to the area shown in red .'.

[l]t would be feasible for the Commission to zone some lesser portion of the propefi in the new zone'

ROR, ex. \E,a14445.

MR. MIKE ZISKA: But among the things we're going to present tonight is a potential altemative for the

Commission's consideration ... We have prepared a proposed alternative plan that the Commission may

consider ... under Fl'a-SOg of the General Statutes, which requires you to consider proposed altematives

or modifications lo the plan that might maet any objections you may have to the approval of an afiordable

housing develoPment.

And that plan that we are going to be showing you places all of the proposed units within the sewer shed

boundary as depicted by Mr. Giannattasio ffrom the Town's Office of Water and Sewer Commissionl'

ROR, ex, lll D, at 18-19,

MR. MULLHOLAND: Have you given any consideration to attempting to acquire another entrance in and out

based on the number of units and based on the limitations that we've heard some testimony regarding the

entrance through---out to 161? ls there any alternative?

MR. ZISKA: Well, absolutely.

11

[l]f you want us to look at another route of access, if you're saying we're really concarned about that, we

will look at that.

I

12
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ROR, Ex.llC, at 127-128.

Although our courts have held that the doctrines of collateral estoppel and res judicata apply to administrative

matters suoh as proceedings before a zoning commission; see i -Carothers v' Capozziello,2lS Conn.

g2, gFg', 574 A.2d 1268 (1990); the town's special defenses do not assert that the commissions' factual

findings during the administrative proceedings on the first and second applications have preclusive effect

here. lnstead, the town,s special defenses assart that the courts' decisions in the resulting judicial appeals

have preclusive effect. As the doctrines of "res judicata and collateral estoppel are affirmative defenses that

may be waived if not properly pleaded;" Singhaviroi v. Board of Education, 124 Conn'App. 228,233' 4 A'3d

Sl (2010); this court may consider the special defenses here only as pleaded by the town or briefed by the

parties. td., a|234 (hotding that waiver of these defenses by failing to plead them may itself be waived where

the parties argued the merits of those issues).

"ln deciding whether the doctrine of res judicata is determinative, we begin with the question of whether the

second action stems from the same transaction as the first. We have adopted a transac'tional test as a guide

to determining whether an action involves the same claim as an earlier action so as to trigger operation of the

doctrine of res judicata. fl-lhe claim [that is] extinguished [by the judgment in the first action] includes all rights

of the plaintiff to remedies against the defendant with respect to all or any part of the transaction, or series of

connected transa6{ons, out of whlch the action arose. What factual grouping constitutes a tmnsaction, and

what groupings constitule a series, are to be determined pragmatically, giving weight to such considerations

as whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial

unit, and whether their treatment as a unit conforms to the parties' expectations or business understanding

or usage." (lntemal quotation marks omitted.) I t powett v. lnfinity lns. Co., 282 Conn.594, 604, 922 A.2d

1073 (2007).

[- ]General Statutes Section 8-30g provides in pertinent part as follows: "(g) Upon an appeal taken under

subsection (f) of this section, the burden shall be on the commission to prove, based upon the evidence in the

record compiled before such commission that the decision from which such appeal is taken and the reasons

cited for such decision are supported by evidence in the record. The commission shall also have the burden

to prove, based upon the evidence ln the record compiled before such commission, that (1)(A) the decislon

is necassary to protect substantial public interests in health, safety, or other matters which the commission

may legalty consider; (B) such public interests clearly outweigh the need for affordable housing; and (C) such

public interests cannot be protected by reasonable changes to the affordable housing development '.,"

The conservation zone is a statutorily designated area set forth in General Statutes $ 25-109e, which

estrablishes its boundaries in terms of distances from such landmarks as lnterstrate 95, Route 1, and the

Niantic River. lt is clear from a review of the maps in evidence that much of Landmark's property is inside

those boundaries.

ln a related but separately-strated roason for denying the proposed ragulalion, the commission's decision

acknowledged that the applicants' proposed regulations "included an extra level of review (Preliminary Site

plan revlew) that the Commlsslon deemed to have 'a salutary effect of maklng the affordable housing

development application procoss more accessible and affordable to developers whlch would result in the

promotion of affordable housing in East Lyme," but then reiterated its critique that the proposed regulations for

that new level of review did not provide sufficient information: "The proposed Preliminary Site Plan regulations

require the applicant to provide sven less information than the Town's regulations for a Conceptual Site

plan ,., [and] do not require the application to provide the information deemed necessary for the Commission

to satisfactorily evaluate the application to protect the health and safe$ of the public'" ROR, ex' lV, at 4.

WESTI.AW
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19 The commission's reasons regarding the coastal boundary stated as follows: "The development of the site

at the density allowed by the proposed regulations would result in adverse impacts to the ecosystem and

habitatof Long lsland Sound, which includesthe Niantic River. Pursuantto General Statutes 22a-106,hhe

Commission finds that the characteristics of the site, including the proximity of its steep slopes to the Niantic

River and the river's dependent environmental resources and the proposed site's freshwater wetlands and

watercourses that feed into the Niantic River, the necessity for clear cutting and blasting on the site and

the erosion and run-off into the river that would precipitate, the precarious condition of the Niantic Rive/s

dependent resources such as the struggling eelgrass and shellfish populations and the diminishing habitats

for nesting and migratory birds along coastal waterways, all contribute to the potential for unacceptable

adverse impacts on coastal resources, as defined by General Statutes 22a'93. The substantial evidence

clearly demonstrates the potentialfor detrimental effects on coastal resources by rezoning the site to allow

for high density multifamily structures and uses within the coastal boundary. The Commission deems such

high density development in that area inappropriate at the density of development proposed and contrary to

the health and safety of the community and would have an adverse impact on coastal resources and future

water dependent development activities, if the proposed zone change is not significantly reduced in scope

and location."

On the Conservation Zone, the commission decision stated that "such high density development in

those areas [is] inappropriate for the density of development proposed and contrary to the purposes

and standards of Connecticut General Statutes 25-109f, if the proposed zone change is notsignificantly

reduced in scope and location."

General Statutes Section 25-109(b) provides in pertinent part, that "[n]o adoption, amendment or repeal of

a local zoning, subdivision or planning regulation with respect to property within the conservation zone within

such town shall be effective which has not received the approval of the Niantic River Gateway Commission,"

ln explaining the Commission's decision to require approval from the Gateway Conservation District

Commission for the rezoning the Commission approved, the town's brief states that two small portions

of the area that the commission rezoned are in the Conservation Area. See Town's Brief, p. I fn3. The

Commission itself, however, did not make a specific finding to that effect. lts decision instead stated that the

area it had rezoned "roughly corresponds to the area of the appticant's property outside the Conseruation

Area.,'(Emphasis added.) ROR, ex. lV., at 6. The record does not contain a precise comparison of the

Landmark proper{y and the ConservationZone, but does have a topographical map on letter-sized paper

showing the boundaries of the Conservation Zone but not of the applicants' propefty. Due to the small scale

of those maps, it was extremely difficult for this court to determine whether and where the conservation

zone overlaps either the area approved for rezoning or the area that Landmark proposed to develop.

A contour line at an elevation of 200 feet adjacent to the western edge of the Conservation Zone and

approximately midway between the northern and southern edges of the Zone is one of the distinguishing

characteristics of the Conservation Zone shown on that map. From examination of other topographical

maps in the record that show the site plan, it appears, however, that building s 1,2,23, and 24 and portions

of the Riverview Heights recreation center and parking lot on Landmark's site plan drawings may be inside

the conservation zone. The court cannot positively determine, either from that map or attempting to overlay

the statutory boundaries of the conservation zone onto other maps in the record, how much, if any of the

area approved for rezoning or that covered by the site plan is in the conservation zone' ln view of the

Commission,s statement in its decision that the area rezoned is "roughly" outside the Conservation Zone,

the court cannot conclude that there was sufficient evidence for such a restriction on the zone change

enacted by the commission.

20
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21

Since this court is remanding Landmark's application to the commission for further proceedings on its

request tor a zone change for the site plan property, however, the commission will have an additional

opportunity to address this issue should it decide to grant a zone change for the area of the site plan'

,,gthe applicants' proposed regulations did not require that affordable housing developments be served by

public water and sewer, which the Commission deemed necessary to protect the public health." Town's brief,

at 18.

,,A zone change for the applicant's entire property would be confary to the Town's policy of allowing dense

multifamily development only where public sewer is available." Decision, ROR ex. lV, at 6. The town's brief

stated as follows: '[A] zone change for the entirety of the applicanfs property would be contrary to the Town

policy of allowing dense multifamily development only where public water and sewers are available." Town's

brief, at 23.

Section g2.8 of the zoning regulations, captioned 'GENERAL PROVISIONS" states in pertinent part as

follows: "An application for designation as an Affordable Housing District which does not include a Special

Permit application shall be accompanied by the following:

23

22

***

g2.g.3 Letter from the Water and Sewer Commission indicating that an adequate source of potable water

is availabb to serve the proposed development'"

24 Section 12Aof the town's zoning regulations governs "SU-E Special Use Elderly Districts" whose "General

Description and Purpose" the regulations describe as 'designed to accommodate elderly housing uses on

large tracts of land in appropriate locations to be determined by the Commission." ROR, ex. Vll, at 61. Under

g 12A.4.1(c), 40 percent of the units in an SU-E district located on 300 acres or more may be 'multi-family

dwellings not to exceed 24 units per building." ld., at6H4, l--'gzz A.zd 1079. section 12A.4.g, captioned

"General Provisions," provides as follows:

.(d) UTILITiES: 1. The water supply shall be approved by the Town Director of health and State

DePartment of Health.

"2. All utilities shall be underground'

,,(e) SEWAGE DISPOSAL: The development shall be served by a sewage disposal system(s) meeting

Town Health Department and State Health Department Services regulations and as applicable'

regulations of the state Department of Environmental Protection."

l'-, U., 
^t 

25, gZ2 A.zd 1073. Section 25 of the zoning regulations contains the requirements for a special

permit, For elderly housing in a CA district and for multi-family multi-story dwellings in a supportive elderly

housing development in an SU district, municipal water and sewers are required;l '' U., at 163 and 165,

922 A.2d 1073; but there is no such requirement for su-E elderly housing.

25 At the public hearing on the initial application for a change of zone to SU-E and special permit to build 80

units on 1g0 acres, the commission was informed by counsel for the developer that "[w]ater is available to

the property via a booster pump station'" ROR, ex. 27, al2'

26 At the second public hearing, a representative of the town's sewer and water commission, Mike Giannatlasio,

agreed with a comment from Landmark's developer that a majority of the proposed units are inside the town's

wtSlrAw
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sewer service boundaries. See ROR exhibit llC, transcript of second public hearing held on September 1,

2005, at pages 78 and 84.

2T The SU-E regulations permit 40Yo of a development to be multi-family dwellings with up to 24 units per

building, whereas the maximum density under the affordable housing regulations is 12 units per building'

Compare Town Zoning Regulations S 12A.4.1(c) and S 32 '4.3.

Zg The commission decision stated that "large portions of the land within the proposed zone change are outside

the Town's designated sewer service district as determined by the Water and Sewer Commission .'. and ."

such areas by virtue of their lack of sewer service are inappropriate for the density of development proposed

and would adversely affect the health and safety of the community; ,."'

29 For example, a letter from the Southeastern Connecticut Council of Governments Regional Planning

Commission contained a report on the Landmark application stating "[t]he site proposed as the Affordable

Housing District does not have the recommended characteristics for the placement of multi-family housing

due to: .., b.) Unsuitability of soils for building site development at the density proposed. A Soil Suitability

Analysis was prepared by the Planning Department for this application based on the Soil Survey of

New London County, prepared by the U.S. Department of Agriculture Soil Conservation Service which

shows severe development constraints on the property proposed for designation as an Affordable Housing

District." (ROR, ex. 3, at 3.). Similarly, a letterfrom the East Lyme Harbor ManagemenVshellfish Commission

stated that "[t]he soil and bedrock conditions amid steep slopes on this hill do not provide good conditions

for on-site sewage disposal and high-density development in this area would result in increased levels of

non-point source pollutants, including excess nutrienls and coliform bacteria that would threaten existing

shellfisheries." ROR, ex. 5, at 3.

30 Near proposed building 20 the slope is approximately 20 percent, and near proposed building 7 the slope is

approximately 27 percent; but the area between buildings 11 and 19 has a slope of less than 3 percent, and

the proposed parking lot east of buildings 15 and 18 has a slope of approximately 6 percent.

a1 According to the Soil Survey of New London County prepared by the Soil Conservation Service, the HrC and

HrD soil complexes differ principally in their slopes, the Soil Conservation Service describing HrC as "gently

sloping to sloping" with slopes between 3 to 15 percent slopes, and HrD as "moderately steep to very steep"

with slopes between 15 and 45 percent. ROR, ex' 32.

gZ The Soil Survey for New London County described the capacity of these two soils types for development

as follows:

HrC ... The major limiting factors for community development are the shallow depth to bedrock in many

places, and Rock outcrop. Extensive onsite investigations are often needed to locate a suitable site for

onsite septic systems. Onsite septic systems need careful design and installation. Stones and boulders

need to be removed for landscaping. The Hollis soil is droughty. Rock outcrops provide an attractive

setting for homes in many places. Excavations require blasting in many places. Quickly establishing

a plant cover and using mulch and netting, temporary diversions, and sediment basins help to reduce

erosion during construction.

ROR, ex. 32, at21.

HrD ... The major limiting faclors for community development are the steep slopes, shallow depth to

bedrock, and Rock outcrop. Extensive onsite investigations are generally needed to locate suitable home

sites. Onsite septic systems need careful design and installation to prevent effluent from seeping to

the surface in areas downslope from the leeching system. Stones and boulders need to be removed

for landscaping. Excavations require blasting in many places. Quickly establishing a plant cover and

\fLrjl::r ii.A.W
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using mulch and netting, temporary diversions, and sedimont basins help to reduce erosion during

construction.

ROR, ex. 32, al21-2} The record also contains a map and legend entitled "Soils Analysis for Building

Site Development" prepared in 2004 by the Town of East Lyme's Planning Department that describes soils

with these mixtures as having moderate to severe capacity for development and defines those two terms

as follows:

Moderate-Soil properties or site features are not favorable for the indicated use and special planning,

design or maintenance is needed to overcome limitations.

Severe-Soil properties or site features are so unfavorable or difficult to overcome that special design,

significant increases in construction costs and maintenance are required.

34

Ex.2.

This court's decision thus does not reach the same conclusion as the prior judicial appeals on this issue; nor

is it controlled by those decisions under any principle of stare decisis, res judicata or collateral estoppel. ln

those earlier judicial appeals, the function of the court had been to determine whether (i) the evidence before

the commission in those earlier cases provided a sufficient basis for the commission's administrative decision

and (ii) whether an independent plenary review of the record before those earlier commissions showed that

the commission's decision was necessary to protect substantial interests in health, safety or other matters

that the commission may legally consider, whether the risk of such harm to such public interests clearly

outweighed the need for affordable housing, and whether the public interest could have been protected by

reasonable changes to the afiordable housing development. Both earlier decisions relied on the evidence

before the commission in the particular proceeding. ln the present appeal, the record contains evidence

that could not have been offered to or considered by the commission in the earlier proceedings-i'e., the

vidence of the commission's actions on the Darrow Pond project. Thus, the judicial decisions do not have

any preclusive effect as to factual matters decided by the commission. Here, just as in Cumberland Farms,

tnc. v. Groton,262 Conn.45,808A.2d 1107 (2002), the trialcourt'sfirstfunction in an affordable housing

appeal is to determine whether the reasons given by the commission are supported by sufficient evidence in

the record. The court's second function does involve a fact-finding capacity, but only as to the facts presented

at the commission and in the current record.

The commission's decision rejecting the site plan also incorporated the reasons it gave for rejecting the zone

change request, one of which had stated that the portions of the property outside the Town sewer district

are inappropriate for the density of development proposed "by virtue of their lack of sewer servic€'" There is

insufficient evidence in the record to support this reason for denying the site plan request. More than half of

the units would be served by public se\iler, and the number and density of units not served by public sewer

was not significantly greater than at Danow Pond.

The recent case of f- 
-'CMB 

Capitat Appreciation, LLC v. Planning and Zoning Commission of The Town of

North Haven, 124 Conn.App. 379, 4 A.3d 1256 (2010), cert, granted, 299 Conn. 925, 11 A.3d 150 (2011), is

illustrative here. ln that case, the trial court overturned the town's denial of an affordable housing application

that had been based on a negative referral the developer had received from the localwater pollution control

authority. The Appellate Court held that, in the context of affordable housing, lhe,Kaufman presumption of

approval should apply. The court distinguished the holding of the Supreme Court in I RrVerBendAssoclafes,

lnc. v. Ptanning Commission,2Tl Conn,41, 55, 856 A.2d 959 (2004), that a town need not approve an

affordable housing application for subdivrbion approvatconditioned on subsequent sewer approval when the

local water pollution control authority had already denied a sewer application, ln Rlver 8en4 the Supreme
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Court held that "the planning commission was entitled to rely on the water pollution control authority's denial

of the sewer application in concluding that there was no reasonable probability that the plaintiffs could obtain

approval of the sewer application within a reasonable time,' [i ]/d,, at 58, 856 A,2d 959. ln CMB, on the

other hand, "the plaintiff had not yet submifted a formal application and the authority's negative refenal was

preliminary in nature. The evidence in the record ehows that the authority anticipated that any potential

sewerage problem would be addressed when the plaintifi submits a formal application to it. The fact that

the authorig provided negative referrals does not necessarily mean that the agency would deny a formal

application made by the plaintiff." F*'P+ Conn.App, at 392. The Appellate Court noted that the holding in

River Bend analysis was limited to an application for subdivision approval, cited a subsequent Supreme Court

case, Gerlt v. Planntng & Zoning Commission, 290 Conn. 313, 963 A,2d 31 (2009), which had stated that
,,the approval [of subdivisions] ... cannot be subject to conditions," and then quoted from Rr'ver Bend itself

that the ,,purpose of the rule disfavoring conditional approvals of subdivision applications in the absence

of a reasonable probability that the condition can be fulfllled within a reasonable time period is to avoid

placing subdivision applications in limbo for indefinite periods." f 'Riu"t Bend Associates, lnc. v. Plannlng

Commission, 271 Conn. 41,64,856 A.2d 959 (2004) l. Since the Connecticut Supreme Court has granted

certiorari in the OMB case, it has little controlling effect here. What is applicable from that case, however,

is the proposition that where, as here, the other agency has not issued'a denial, lhe Kaufman principle still

has vitality.

The CMA boundary cuts a broad swatch effectively dissecting Landmark's property in hall the eastern

downslope portion of the property lying with the CMA zone and the westem upslope portion on which

Landmark proposed to build the development lying outside the CMA boundaries. The Landmark site plan

placed all of the housing and parking on the eastern and western tips of the ridge, outside the CMA zone,

but did locate the access road/driveway and some of the designated open space inside the CMA zone. Most

of the remaining 120 undesignated acres of the property lay inside the CMA boundaries'

The town,s reply brief also stated that "the most recent East Lyme POCD notes that the entirety of the plaintiffls

site is located in an area planned as future open space. (ROR 2.)" Reply Brief, at 12. The record does not

support that assertion. The 1987 Revision to the town plan is the most recent plan in the record, and it

describes 200 acres as the amount to be preserued as open spac€'

Judge prescott wrote "that Judge euinn addressed this issue at some length in her decision upholding the

denial of Application l: 'The [C]ommission concluded that tre proposal was incompatible with the local and

state plans of development for the area, which all sought to preserve and protect Oswegatdtie Hills as open

space. The record reflects a long history of efforts to preserve this area for such purposes beginning with

the preparation of the comprehensive plan for the town in 1967, Some years later, in 1974, the ConsErvation

Commission along with the Southeastem Connecticut Regional Planning Agency developed an open space

acquisition plan including this area. ln a 19TT report by the town's Land Use and Natural Resources

Subcommittee of the planning Commission, the committee recommended that this area should be purchased

outright by the Town or protected by easement against development. ln 1987, the first selectman sought

assistance from local state representatives to secure legislation and/or appropriations to preserve the areas'

EastLyme,s 1gg7 revision to its plan of development again lists the areaas a targetforpreservation. The State

legislature in 1987 designated the area as a "Conservation Zone" and established the Niantic River Gateway

Commission, which has as its purpose development of minimum standards to preserve the charac-ter of the

area.

,,ln 1gg0, the area was rezoned for lower ctensity as a rural resldential (RU-120) zone, requiring a thre+'

acre minimum lot size. As true today as it was at that time, the first selectman wrote: 'lf ever there was a

place that nature never intended to be developed, the east slope of the Oswegatchie Hills is that place.
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Nowhere else is the land less suitiable for construction, the natural resources on and adjacent to the land

more susceptible to damage, and the public benefits to be gained from preservation greater.' Efforts to

later change the zoning to require five-acre building lots failed, after a court determination that there was

improper publication of the efiective date of the zone change. Wilson v. Zoning Commission, 77 Conn'App.

525,823 A.2d 405 (2003).'

39 The town's 1g67 Comprehensive Plan also recommended that "the lands around Darrow Pond ..' should be

maintained as open space to protect these valuable waterfront lands, ..." ROR, ex. 2, attrachment D.

40 ln rejecting the proposed regulations, the commission stated that "[t]he proposed Preliminary Site Plan

regulations in their present form do not require the applicant to provide the information deemed necessary

for the Commission to satisfactorily evaluate the application to protec't the health and safety of the public'

Additionally, an approval of a Preliminary Site Plan obligates the Commission to approve a Final Site Plan, if

the Finalsite Plan conforms with the Preliminary Site Plan. Without sufficient information accompanying fte
preliminary Site Plan the Commission cannot properly determine "conformity" with a late submifted Final Site

Plan, which it may be obligated to approved, and adequately protect the public interest in health and safety."

41 ln denying Landmark's proposalto rezone the entire property, the commission also stated that"development

of the site at the density allowed by the regulations would result in adverse impacts to the ecosystem and

habitat of Long lsland Sound ... The characterislics of the site, including the proximity of its steep slopes to the

Niantic River and the river's dependent environmental resources and the proposed site's freshwater wetlands

and watercourses that feed into the Niantic River, the necessity for clear cutting and blasting on the site and

the erosion and run-off into the river that would precipitate, the precarious condition of the Niantic Rive/s

dependent resources such as the struggling eelgrass and shellfish populations and the diminishing habitats

for nesting and migratory birds along coastal waterways, all contribute to the potential for adverse impac'ts on

coastal resources defined by General Statutes 22a-93. The substantial evidence clearly demonstrates he

potential for detrimental efiects on coastal resour@s by rezoning the site to allow for high density multifamily

structurss and uses within the coastal boundary. The Commission deems such high density development in

that area inappropriate at the density of development proposed and contrary to the health and safety of the

community and would have an adverse impact on coastal resources and future water dependent resources

if not significantly reduced in scope and location.

'lLlarge portions of the land within the proposed zone change team are within the

Conservation Zone as described in General Statutes 25-109d ..' Flhe commission

deams such high density development in those areas inappropriate for the density of

development proposed and contrary to the purposes and standards of General Statutes

25-1Ogf, if the proposed zone change is not significantly reduced in scope and location;

'51-1he tand which is the subject of this application is and has been the subject of

extensive efforts by and on behalf of the Town, the intervenors, members of the publlc,

conservation groups and others to preserve the land for its unique environmental
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qualities ... [T]he proposed zone change would be antithetical to that purpose, if the

proposed zone change is not significantly reduced in scope and location; ..."

42

ROR, ex. lV, at 5.

ln rejecting the site plan, the commission stated that:

.[T]he Commission finds that the applicant's Conceplual Site Plan for an Affordable

Housing Development does not comply with Section 32 for one or more of the following

reasons:

,,3. The application was not accompanied by a Special Permit Application and evidence required

thereunder,

',4. To the extent that the applicant's Coastal Area Management application sought preliminary site plan

review, it was deemed inadequate by the Department of Environmental Protection, Office of Long lsland

sound Programs, and was recommended for denial from that office.

,,ffi;1 of the reasons enumerated above ,.. that were found that weighed against the approval of the zone

change application apply equally to the evaluation of the applicants' "Preliminary Site Plan" ."

43

,,[p]ursuant to General Statutes 22a-106,... the proposed uses of the site, which is fully or partially within

coastal boundary, will have potentially adverse impacts on coastal resources and future water dependent

activities. The Commission finds the proposed coastal site plan review application inconsistent with the

policies and standards of the Connecticut Coastal Management Act, the Town's Plan of Development'

the Municipal Coast program and the Harbor Management Program based on severe onsite development

constraints and the potentially adverse impact on coastal resources and water quality. Additionally, the

Commission finds that the proposed use would not adequately provide for future water-dependent uses

and access for the public to future water dependent uses; and

,,[T]he proposed development at the site is reasonably likely to have the effect of unreasonably polluting'

impairing and destroying the surrounding natural resources, including the Niantic River's eelgrass and

shellfish populations, the woodland habitats of nesting and migratory forest birds and the wildlife dependent

on the site's vernal pools. Any feasible and prudent alternative must demonstrate that the planned

construction will not be likely to impair, pollute or destroy the above mentioned natural resources and would

substantially mitigate the likelihood of unreasonably polluting the Niantic River and its surrounding and

dependent natural resources."

ROR, ex. lV, at 7.

The Commission stated that "by reducing the scope and location of the zone change to regions within town's

sewer service district, the riverfront and hillside woodlands can be preserved, while balancing the needs for

affordable housing in East LYme."
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Section 32.8 of the regulations specifically states as follows:

GENERAL PROVISIONS

An application for designation as an Affordable Housing District which does not include a Special Permit

apptication shall be accompanied by the following:

32.8.1 Conceptualsite plan based on an A-2 property line survey and topographic contours at no less

than 10# intervals prepared and signed by a professional architect, land surveyor or engineer licensed

in the state of Connecticut. The conceptual site plan shall include the following basic information:

a. General location, dimension and elevations of all proposed buildings including the total number of

units,

b. General location and surface treatment of all proposed parking and loading spaces, traffic access and

circulation drives, and pedestrian walks'

c, Location of wetlands, watercourses, and steep slopes in excess of 25%.

d. Location of proposed utility lines including water, gas, electricity, sewer and transformers'

e. Soil types from the New London County Soil Survey.

f. Areas designated for open space and/or recreational purposes'

g2.B.2letter form [sic] the Water and Sewer Commission indicating that there is adequate sewer capacity

of existing lines to handle new volume and adequate pressure of pump systems to serve the proposed

development.

32,g.3 Letter from the Water and Sewer Commission indicating that an adequate source of potable water

is available to serve the proposed development.

32.g.4 Traffic lmpact statement or report indicating the amount of traffic to be generated from the

proposed development and any potential road improvements that might be necessary to accommodate

the increase in traffic.

45

(Emphasis added.) ROR, ex. Vll', p' 195-196.

Section 32.g.b. of the zoning regulations provides in pertinent part that "[u]pon successful petition to the

Zoning Commission for designation as an Affordable Housing District, and prior to issuance of a building

permit, a Special Permit shall be obtained meeting all the requirements of Section 25 of the Zoning

Regulations," ROR, ex. Vll, at 196. Section 25.3 of the zoning regulations provides in pertinent part that "[a]n

application for a Special permit shall be accompanied by a site plan prepared in accordance with Section

24." ld., at157,823 A.zd 405'

Section 32.g.s of the zoning regulations states as follows: "Upon successful petition to the Zoning

Commission for designation as an Affordable Housing District, and prior to issuance of a building permit,

a Special permit shall be obtained meeting all the requirements of Section 25 of the Zoning Regulations.

ln addition to the application requirements of Section 25, an Affordability Plan shall be submitted with the

Special Permit APPIication."

46
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47 The commission's decision did not state that any modification to Landmark's proposed amendments must

require an application for a special permit, as the town's current regulations do, only that either the conceptual

or site plan provide the information now required under the town's regulations for special permit.

The letter from the East Lyme Harbor ManagemenUshellfish Commission, for example, noted that recent fish

kills in the upper Niantic River have been "attributed to low dissolved oxygen levels resulting from nuisance

blooms of algae brought on by high nutrient run-off ... The origin of nutrients in the ground water has been

linked to on-site sewage disposal, which can continue to leach nutrients for many years following installalion

of municipal sewer systems." ROR, ex. 5, at 5.

The Millstone scientist, for example, wrote about the consequences of permifting 900 residences to be built on

this site: "the likery inputs of nuhients fom septic systems and fertilizers, and of other contraminants contained

in storm water runoff from roads and parking areas associated with the residences would surely exacerbate

the cunent water quality problems and associated ecosystem impacts." ROR, ex. 19.

The record in this proceeding contrains a 2004 lefter from the DEP on the second application stating that the

proposal for development there for 352 units partially located in the conservation and coastal management

zones was 'inconsistent with the policies and standards of the CCMA based on severe development

constraints at the site, and the proposal's unacceptable impacts to water quality and coastal resources .'."

ROR, ex. 19.

The Landmark site plan showed an acoess road or driveway running approximately 2,000 feet from Calkins

Road at the northeast edge of the property to the development site at the top of the ridge. The Fuss & O'Neill

traffic study submitted by Landmark described it as a Tull access boulevard style drive," ROR, ex' 26, at

4. The coastal management act specifically allows local zoning commissions to exempt "driveways" from

coastal site plan review, and the East Lyme zoning regulations enact such an exemption and provides in

General Statutes $ 22a-109 as follows:

(b) The zoning commission may by regulation exempt any or all of the following uses from the coastal

site plan review requirements of this chapter: ... (2) construction of new or modification of existing

struc{ures incidental to the enjoyment and maintenance of residential property including but not limited

to ... driveways, ...

Similarly, section 14.2 of the East Lyme Zoning Regulations, captioned .COASTAL SITE PLAN REVIEW

EXEMPTIONS," states as follows:

14,2.1 pursuant to Section 22a-109(b) of the Connecticut General Statutes the following activities are

exempt fom coastal site plan review requirements:

49
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***

C. Construction of new or modification of existing structures incidental to the enjoyment and maintenance

of residential property including, but not limited to '.' driveways' .'.

ROR, ex, Vll, at 75.

Neither the CMA nor the town zoning regulations give any definition of a driveway or of "structures incidental

to the enJoyment and maintenance of residential property." The Merriam Webster online dictionary defines

a driveway as "a private road giving access from a public way to a building on abutting grounds'' See

http://www.merriam-webster.com/dictionaryldriveway, last visited 911112011. Section 20 of the zoning

regulations, captioned "General Regulations," does provide as follows:
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20.23 PRIVATE DRIVEWAYS-Private driveways designed for vehicular traffic for more than two

residences, or for commercial purposes, shall have the following minimum widths:

Two-way traffic: 24 feet wide

One-way traffic: 16 feet wide

The widths do not include space for parking vehicles, All private driveways are to be cleared to a height

of 14 feet in order to ensure passage of fire and emergency vehicles.

ROR, ex. Vll, at 134*135

The town regulations also contain certain requirements or driveways standards for site plan applications

in section 24, captioned site plan review requirements. Section 24.6, standards for site plan applications,

states as follows:

A. SURFACING AND DRAINAGE-Driveways to and from all buildings, outside storage, sales and display

areas will be properly graded and paved, The flow of storm water from the site onto the street will be

minimized to reduce peak flow volume and sediment loads to predevelopment levels. When deemed

necessary by the Commission or Zoning Enforcement Officer due to such factors as emergency vehicle

access requirements or the anticipated level of on-site traffic, the commission or the Zoning Enforcement

Officer may require private driveways and/or parking areas to be constructed to Town road standards,

as contained in the East Lyme Subdivision Regulations, for: width, geometry and cross-section; base

construction and surfacing; sidewalks; lighting; street signs; and drainage'

B. DRIVEWAYS-Driveway entrances and/or exits will be the minimum number necessary to provide

efficient and safe access to the site. Combined entrances/exits will be no less than 24 feet in width. One-

way entrances or exits will be no less than 16 feet in width.

ld., at 154-155, 823 A,2d 405.

Whether the Landmark access road/driveway constitutes a "driveway" within the meaning of the coastal

management act and East Lyme zoning regulations need not be addressed here, however, since the

issue of whether the construction and maintenance of the driveway will cause environmental harm will be

addressed in review of the preliminary site plan.

52 Section 12 of the East Lyme Zoning Regulations, "SU Special Use Districts" provides in $ 12.2.3, captioned

'SETBACKS," as follows: "No new building or structure shall be placed less than 150 feet from the street line

or 100 feet from any other property line. The zoning commission may waive the 100 feet from the property

line and/or the 150 feet from the street line. A 50-foot buffer is required along all SU district zone lines."

ROR, ex. Vll, at 58,

Section 12A ol the East Lyme Zoning Regulations pertains to "SU-E Special Use Districts," which the

regulations state are "designed to accommodate elderly housing uses on large tracts of land in appropriate

locations to be determined by the Commission." /d., at 61, 823 A.2d 405. Section 12.2.3, captioned

'SETBACKS," states as follows: "No new building or structure shall be placed less than 150 feet from the

street line or 100 feet from any other property line. The Zoning Commission may waive the 100 feet from

the property line andior the 150 feet from the street line. A S0-foot buffer is required along all SU-E district

zone lines." /d.

Section 32 of the East Lyme Zoning Regulations, "Affordable Housing Districts," provides as follows
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32.4.6 "BUFFERS-A suitable landscaped buffer strip not less than 100 feet wide shall be provided

along the property line where any Affordable Housing District abuts any other property line." 32.6 OPEN

SpACE-For any affordable housing development, an area equal to 10o/o ol the total lot area shall be

set-aside as Open SPace.

32.6 .OpEN SPACE-For any afrordable housing developmenl, an area equal to 1to/o ol the total lot

area shall be set-aside as Open Space."

53

ld., a|194,823 A.zd 405,

The buffers are there to protect the neighbors from other property, so it's kind of its own property ". [B]ufiers

are there to kind of also distinguish between projects ... Mou want to put this right next to the other one but

you don,t even have a means of access between the two ... So not requiring buffers is like maybe you can

make the statement that maybe you do if they're kind of connected along the same road, but these aren't

even connected on the same roads. These people can't even drive to the other people's place unless they

drive three miles around the whole town." ROR, lllD, transcript of public hearing on 10/6/05, at 188-190.

The cunent record contains no basis for this court to determine whether all of the commission's current

requirements for a special permit or site plan meet the Wisniowski standard of being "l:cessary to protect

substantial public interests in health, safety, or other maile/' and to pass muster under I -'$ 8-309(gX1XA)

through (C). While it is obvious that certain site ptan requirements contained in $ 24.5.2.8 of the town's zoning

regulations would be necessary for I proper assessment, such as storm drainage and sewage disposal, this

court lacks the expertise possessed by the commission to know which other requirements, such as mandating

that a site plan identify proposed landscaping and outdoor illuminating facilities; see Section 24.5.2-B of the

zoning regulations; are pertinent to assessing environmental impact or harm to coastal resources. Such a

determination need not be made here, however, and not unless the matter is subjecl to further judicial review

afier the commission has, on remand, adopted amended regulations, speciffing what information should be

provided with preliminary and final site plans.

At present, Calkins Road ends at Hill Road, approximately 200 feet north of the Landmark property. Under

Landmarks proposal, an "extension of Calkins Road should be constructed as a boulevard style roadway

from Hill Road to the subject site, and the site driveway will be an extension of this boulevard in to the site."

ROR, ex. 25, al4.

Sharat Kalluri, a professional engineer from Wilbur Smith Associates retained by the commission, prepared

and testified about a "peer review of the site plan" conducted to "datermine the suitability of the proposed

single access driveway with respect to safety and operations" and "ostimate the amount of traffic generated

by this development," ROR, ex, 15, at 1. Kalluri's report estimated that between 412 and 428 vehicles would

enter or leave the site during the morning peak traffic hours, and between 480 and 520 vehicles during

evening peak traffic hours. Kalluri's report thus stated that it anticipated "a significant traffic impact of this

development on Calkins Road and at the U.S. Route 1/Calkins Road intersection. " l" ' ,O', at 3-4, 655 A,zd

1 146. The report further stated that (i)-the use of Calkins Road as an access road to the development 'creates

traffic operations and safely issues"; | 7 id., al4, 655 A.2d 11a6; fii) using Calkins Road for emergency vehicle

access "is a concern due to the relatively steep grade of the roadway'; id,;and (iii) the intersection of Route

1 and River Road 'does not meet sight distance requirements" of the state department of transportation' /d.

The report also stated that improvements on Route 1 "would be required as a result of this projecf" and that

a ,Teasibility study would need to be undertaken to determine the abili$ to implement any improvements and

their impacts to the U,S, Route 1 bridge over Latimer Brook." l::" d., 
"t 

2, 655 A.2d 1146.
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Ted DeSantos, a professional engineer from Fuss and O'Neill hired by Landmark, conducted and testified

about a "Traffic lmpact Study" that he conducted which analyzed the traffic to be generated by the

development and "its impact .. . on traffic conditions throughout the adjacent roadway network." ROR, 26, at 1 .

His estimates of the traffic were similar to those of Kalluri-{15 vehicles entering or leaving the site during the

weekday AM peak hours and 480 vehicles during weekday PM peak hours. His reportthen suggested various

"Recommended Improvements" to be paid for by the developer; with implementiation of those improvements,

his report stated that "it is the professional opinion of Fuss and O'Neill, lnc,, ... the proposed Riverview Heights

residential complex will not significantly impact the trafiic operations on the roadways and intersections in the
t'--

vicinity of the site." I ld., a|10, 655 A.zd 1146.

More specifically, DeSantos agreed with Kalluri's conclusion that the intersections of Route 1 with Calkins

Road and River Roads did not provide adequate sight distances to lhe left and right on Calkins Road and

to the left on River Road, and his report proposed specific changes to traffic flow to address that problem:

one-way and do-not-enter signs on Calkins Road at Hill Road to prevent vehicles from using Calkins Road

to enter Route 1; installation of a traffic signal at the intersection of River Road and Route 1 "to provide

safe egress for vehicles turning out of River Road"; and "a right-tum on red prohibition" at this signal for

vehicles tuming onto Route 1; and widening Route 1 westbound 'to accommodate a left tum storage bay

for lefi turns from Route 1 to River Road." ROR, ex. 25, at6. At the public hearing he testified that "we've

conducted a very thorough sludy, comprehensive with a study area and the roadways we are proposing

significant recommendations to improve the roadways and intersections near the site to accommodate

our trafflc. And with those improvements there will not be a significant impact to traffic operations in the

vicinity of the site." ROR, ex. lllD, at 33. 'With these conditions set in place, traffic can 6, 56;s.' lj::ld',

at 61, 655 A.zd 1146.

Kallu1's report also stated concerns about the use of Calkins Road for emergency access to the

development due to the "relatively steep grade" of "Calkins Road ,.. entering the U.S. Route 1 intersection."

Ex. 15, at 3. Desantos's report recommended widening Calkins, River and Hill Roads, which are presently

twoiane roads with no striped centerline and widths varying from between 17 and 23 feet, to 12-foot

wide lanes in each direction with a striped centerline. lt also proposed that the extension of Calkins

Road from Hill Road to the Landmark propefi would be the same divided "boulevard style roadway''

proposed for the property, with 'Treguent breaks in the median island proposed for it and the access drive to

facilitate crossover by emergency vehicles." Finally, Desantos' report pointed out that emergency vehicles

could access the site from Route 1 by either Calkins Road or River Road to Hill Road, and then up the

boulevard extension from Hill Road to the property and then to the development, While stating that "typically

a secondary access" is preferred to facilitate emergency access to a site; ROR, ex. llC, at 26; Kalluri

acknowledged that a two-lane boulevard emergency entrance to a site, if wide enough, can provide two

acceptable points of entry to a developt"nl. l--=/d,, at 44-46, 655 A.2d 1146'

As pointed out by Landmark's expert and its brief, its traffic plan and safety concerns associated with

the development would also be subject to review and approval by the state department of transportation.

[--General Statutes Section 14-311(a) provides as follows: "No person, firm, corporation, state agency,

or municipal agency or combination thereof shall build, expand, establish or oparate any open air theater,

shopping center or other development generating large volumes of traflic, having an exit or entrance on, or

abutting or adjoining, any state highway or substantially affecting state highway trafiic within this state until

such person or agsncy has procured from the State Traffic Commission a certificate that the operation thereof

will not imperil the safety of the public." The DOT regulations define a "major traffic generato/' as follows:
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Major Traffic Generator-lvithin the contelil 61 l-:isections 14-31t anO Ft+-311a of the General
Statutes of Connecticut, as revised, any open air theater, shopping center or other development
generating large volumes of trafiic shall mean any development providing two-hundred or more parking

spaces, or a gross floor area of 100,000 square feet or more which substantially affects State highway

traffic within this Strate, and as provided for in the Administrative Regulations promulgated by the State

Traffic Commission,

Regulations, Connecticut State Agencies, $ Sec. 13F17-2 ('Definitions"). The DOT regulations on major
traffic generators further provide as follows:

No permit for work under illlsection 14-311 will be issued by the District Maintenance Manager and no

work shall be started by the permittee until a State Traffic Commission Certificate is issued, a town or
municipal government building permit has been obtained by the developer, and a complete review of the

applicant's plans and drainage proposals has been made and approved by the State.

Subsequent to completion of the work described in the Bureau of Engineering and Highway Operations
permit and prior to opening the development to the public, the permittee must notify the District
Maintenance Manager that the work within the State highway right of way is ready for inspection. The

District Maintenance Manager will report the results of the inspection lo the State Traffic Commission by

copy of the letter of acceptance sent to the permittee.

59

Regulations, Connecticul State Agencies, Section 13b-17-16 ("Major trafiic generators").

At public hearing one commissioner also raised the question of the effect on homes in the Golden Spur
neighborhood of potentially 400 to 500 cars driving past each hour during moming and evening high traffc
hours. According to that commissioner, at least one of those houses was located less than ten feetfrom a road

in the Golden Spur neighborhood that would be used by traffic to and from the development. There can be no

doubt that residents in a home that close to a road, that once had llttle traffic and dead-ended at undeveloped
property and afier construction of the development had many cars going by, would feel a loss of seclusion

and privacy. To the extent that this is a consideration factored into the commission's decision to deny the slte
plan because of traffic impact, such a concern does not outweigh the need for affordable housing.

60 At the first public hearing, Landmark told the commission that that'[c]ommissions have the right to make

reasonable modifications to an application. You don't have te-you're not limited to approving or denying

exactly what's proposed. You can say, "You know what? I'd like to see something different here or different

thers." ROR, ex. llC at 58, 8/18/05 public hearing, remarks of Paul Russo. Earlier in that same hearing, Russo

had told the commission that it could "limit the rezoning to the area shown in red or to some other portion of
the property, perhaps drawing a slightly bigger development envelope around the property ... Because the

notice is effective for the entire property, ... it would be feasible for the Commission to rezone some lesser
portion of the property in the new zone, So this basically gives you the flexibility to rezone the entire pieces

of property if you wanted both parcels or rezone the portion of the property shown for the preliminary site

plan or some other configuration ;' td. a145, I '1655 A.zd 1146. lf is clear from the record that by the "red"

area, he meant the site plan area.

61 The appeal also claimed that the procedures employed by the commission for reviewing Landmark's

affordable housing application violated i:: g a-eOg because "the Commission made no effort to require its

stiaff to meet with plaintiffu at reasonable times prior to the [public] hearing so that the plaintiffs would have an

opportunity to present their responses at an earlier time; .,. failed to engage the plaintiffs in any substantive
dialogue regarding the nature and details of the application ln order to help promote affordable housing by
reaching any reasonable compromise, but, instead, consistently refused to entertain any plan for allowlng
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l-andrnark Development Group, !-t-C v. East Lynne Zoning Conn'ft, Not Reported in A'3d."

62

affordable housing on the site; [and][t]he Commission's denialof the plaintiffs'application was predetermined

by the Commission, as evidenced, inter alia, by the fact (reflected in the Commission's minutes) that the

Commission's attorney had drafted the resolution for denial at a time when he already purported to know

'what the Commission feels would be appropriate,' " Appeal, fl 46(a)-(c), al ll-12. The commission denied

these allegations in its answer. No proof was offered as to these claims at the hearing before this court.

Nothing in the record shows any violation of the procedures set forth in [ 
'ig 

6-309 for the deciding of an

affordable housing application. Plaintiffs have not sustained their burden of proof on these claims.

As noted in the text on page 13 above, at public hearing Landmark stated that it was asking the commission

to consider a "potential alternative plan .., plac[ing] all of the proposed units within the sewer shed boundary."

ROR, ex. lllD, at 18*19; pl's brief, at20-21, At the hearing before this court, however, Landmark's counsel

appears to have abandoned that request as "financial infeasible"; see transcript of hearing on October 29,

201 0, at 129-191. The commission then rezoned that portion of Landmark's property within the sewer service

to an affordable housing district, but the commission's decision never expressly considered the request made

by Landmark at the last public hearing that the commission consider approving a more limited site plan.

ll:, nrrJ r:{ L)rcctt r*et'lt: O 11024 I'hon-rr;on lleulers. ltll r:;lilinr to orioinar i-l.U Clovr:rntrir-lni i/\iorks
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Sanitary Sewer Capac ity Assessment
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2 Proposed Connection Points
Connection Point 1 - Gravity sewer to the Town of
Waterford along Boston Post Road

Connection Point2 - Connection to B" PVC gravity
sewer through Deerfield Village

Connection Point 1

Requires downstream analysis of Waterford system

Connection Point 2
Flows through two downstream pump stations

Pattagansett Pump Station

Niantic Pump Station

The feasibility of both connections has not
been demonstrated to date.
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RETURN DATE: FEBRUARY 5, 2OT3

LANDMARK DEVELOPMENT GROUP LLC
AND JARVIS OF CHESHIRE LLC

v

SUPERIOR COI]RT

JUDICIAL DISTRICT
OF NEW LONDON
AT NEW LONDON

EAST LYME WATER AND SEWER
COMMISSION DECEMBER28,2OI2

CITATION

TO ANY PROPER OFFICER:

You are hereby commanded by the authority of the State of Connecticut to summon the

Water and Sewer Commission of the Town of East Lyme to appearbefore the Superior Court for

the Judicial District qf New London at New London on the Return Date of February 5, 2013,

then and there to answer the attached Appeal of Landmark Development Group LLC,

100 Roscommon Drive, Suite 312, Middletown, Connecticut06457; and Jarvis of Cheshire LLC,

100 Roscommon Drive, Suite 312, Middletown, Connecticut06457,by leaving two (2) true and

attested copies of this Citation and attached Appeal, at least twelve (12) days before the Retum

Date, with the Town Clerk of the Town of East Lyme, or his / het*agwrt,108 Pennsylvania

Avenue, Niantic, Connecticut 06357, and directing the Town Cl":k to retain one copy and

forward the second copy to the Water and Sewer Commission of the Towtl of East Lyme. Such

appearance shall not be made in person, but shall be made by filing a statement of appearance

with the Clerk of the Court, whose address is 70 Huntington Street, New tondon, Connecticut

0632A,on or before the second day following the Return Date. Glenn Russo, 2SSMargarite

Road, Middletown, Connecticut 06457, as principal, and Maria L. Drag, 168 Rimfield Drive,

South Windsor, Connecticut 06074, as surety, are recognized in the amount of $250 to comply

with all orders and decrees entered hereunder'
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. Hereof fail not, but of this wdt with your actions thereon make due service and return

according to law.

Dated this 28th day of Decernber, 2012 atHartford, connecticut.

fu.q -r/&'rk
Timothy S. Hollister
tholl i.ster@ goodwin. corn
Commissioner of the Superior Court
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06 103- 1 91 9

PHONE: (860) 2s1-s000
FAX: (860) 2s1-s318

Juris No. 057385

2
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RETURN DATE: FEBRUARY 5,2013

LANDMARK DEVELOPMENT GROUP LLC
AND JARVIS OF CHESHIRE LLC

v

SIIPERIOR COURT

JI]DICIAL DISTzuCT
OF NEW LONDON
AT NEW LONDON

EAST LYME WATER AND SEWER
COMMISSION DECEMBER28,2Ol2

APPEAL FROM WATER.AND SEWER. COMMISSION

Pursuant to General Stafutes $ 7-246a, Landmark Development Group LLC and Jarvis of

Cheshire LLC (collectively "Landmark") appeal the December 11, 2012 decision of the Water

and Sewer Cornmission of the Town of East Lyne ( the "Comrnission") denying Landmark's

application for a sewer capacity detenlination for the East Lyme sewer system.

1. Plaintiff Landmark Development Group LLC is a Connecticut limited liability

company with a place of business at 100 Roscommon Drive, Suite 312, Middletown,

Connecticut 06457.

2. Plaintiff Jarvis of Cheshire LLC is a Corurecticut limited liability comparly with a

place of business at 1 00 Roscommon Drive, Suite 3 12, Middletown, Connecticut 06457 .

3. The defendant Commission is the agency designated by the Town ofpast Lyme

(the "Town") to carry out the duties of a municipal water pollution control authority and to

receive, process, and act upon applications for sewer capacity determinations in the Town'

4. Landrnark owns or controls 236 acres of land adjacent to Caulkins Road in

East Lyme.

5, In evaluating sewer applications, the Commission acts in an administrative

capacity,and in a ministerial capacity when an application complies with the applicable

ordinances and regulations and adequate sewer capacity exists.
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6. Pursuant to the provisions of General Statutes 5 7-246 and the ordinances adopted

by the Town, the Commission has adopted regulations governing sewer system connections

and use.

7 . The 236 acre Caulkins Road property is abutted on the west by a multi-family,

subsidized housing development known as Deerfield Condorniniums; on the south by a

residential neighborhood; on the east by the Niantic River; on the north by Route 1; and on the

northeast by a residential area known as the Golden Spur'

8. The Caulkins Road property has vehicular access, from two routes, to Route I and

Interstate 95.

g. The Caulkins Road property has frontage on a section of Route 1 thlough which

the defendant Commission has previously approved construction of a sewer extension, and is

also boulded on the west by the Deerfield development, which is served by the Town's public

sewer system.

10. Proceeding west to east, the 236 acres has three distinct areas, a relatively flat

plateau at the westem half, an area of slopes and rock outcrops on the east side of the plateau,

and fi'ontage on the Niantic River.

11. fti 2005, Landmark applied to the East Lyme ZoningCornmission for approvals

to construct o1 36J- of the 236 acres, on the westem plateau, an 840 unit multi-family residential

developrnent (the "Residential Development Area"), in which 30 percent of the hornes would

be preserved for 40 years for moderate income households in cornpliance with General

Statutes $ S-30g. That plan also proposed 113+ acres of open space. See Exhibit A.

IZ. The 36 acre Residential Development Alea contains no inland or tidal wetlands,

and is outside the porlion of the 236 acres that lies within state coastal boundary.

13. The 36 acre Residential Development Area is located in the Town's sewer

2
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1"4. The East L)rme ZoningCommission denied Landmark's zoning application, and

Landmark appealed to the Superior Court pursuant to General Statutes $ 8-309.

15. In November 2011, the Superior Court sustained Landmark's appeal and

remanded the case to the East Lyrne Zoning Commission for further proceedings, including the

adoption of a zoning regulation governing the development of multi-family residential use in

compliance with $ 8-309, including the proposed method of sewage disposal.

16. Pursuant to the Court's November 2011 decision, on June 1, 2012, Landmark

submitted to the East Lyme Zontng Comrnission a request that it adopt a new section of the

Town's ZoningRegulations, to facilitate housing development compliant with $ 8-309.

17. On the same day, also pursuant to the Court's November 2011 decision and

General Statutes $ 7-246a, Landmark submitted to the defendant Water and Sewer Commission,

an application for a sewage discharge capacity determination, to confirm the availability of sewer

capacity for the Residential Development Area'

18. Specifically, Landmark requested confirmation of 118,000 gallons per day of

sewer capacity to serve the Residential Development Area.

D. In addition, as required by East Lyme's Sewer Regulations, Landmark submitted a

calculation of the potential additional sewer capacity needed for future development of the

subject property.

20. The defendant Commission ignored Landmark's repeated requests to convene a

public lrearing on its application within the timeframe required by General Statutes $ 7-246a and

$ 8-7(d), and eventually convened a hearing on August28,2Ol2.

2I. The hearing continued on Septernber 25 and October 23,2012, when it was

closed.

22. At the public hearings, the Commission received substantial evidence of the

following facts:

3



a. The Torvn, by inter-municipal agreement, is allocated 1,500,000 gallons of

seryer capacity (15 percent) at the City of New London's 10,000,000 gallon sewage treatment

plarrt;

b. Although approximately 478,000 gallons ofEast Lymre's sewer capacity is

reserved by contract to various State of Connecticut facilities, the Town / Commission, as of

2012,has approximately 309,000 gallons of unused server capacity,which does not include

approximately 165,000 gallons that is reserved to the State but in recent years has not been used;

c. All of Landmark's proposed residential buildings are located within the

Town's sewer service area;

d. Landmark's Residential Developrnent Area can be physically connected to

the Town's sewer system without the defendant Commission needing to modify the sewer service

area or approve a new extension of the existing system;

e. The Town of Waterford's sewer system, thrnugh which East Lyme sewage

is tralsnitted to the New London treatment plant, has ample capacity to convey Landmark's

proposed sewage discharge to New London; and

f. Landmark is able to connect its development to the Town's sewer system

in compliance with the defendant Commission's rules and regulations.

23. In addition, evidence received at the hearings revealed that the Town and the

Commission have requested up to 1,500,000 gallons of additional capacity at the New London

treatnrent plant, and the City of New London in May 2AI2 received a report demonstrating how

tlre plant's capacity may be increased substantially atrelatively low cost'

24. On Decernber 6,20L2, the East Lyme Zoning Commission adopted azoning

regulatiol amendment applicable to Landmark's property, which requires a site plan to include

the proposed sewage disposal rnethod.
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