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Gary,

My apologies. |thought | had sent the below comments regarding the IWA regulations to you
several weeks ago. They were minor comments, so | had not anticipated any follow up. As you
know, we have been going through a transition period with Mark Zamarka’s retirement, and |
apologize for taking longer than expected to get back to you.

IWA Regulations Comments

The draft as received by our office has a problem with pagination. It begins on page 51
rather than page 1.

On pg. 51, it defines “Days” as calendar days. This is fine, but the IWA might consider
adding to this definition that while calendar days includes holidays and weekend days, if
the deadline for some act or action to occur falls on a holiday or weekend, the deadline
is extended to the next business day. This is the usual legal rule and prevents someone
from being penalized for failing to file something on a day when the IWA’s offices are
closed.

On pg. 54, in the definition of “Riparian Buffer”, the IWA should consider clarifying the
person or entity that a conservation easement would be granted to. Ifitis in favor of the
Town, the regulations should state this.

On pg. 61, Sec. 6.2 refers to a Sec. 2.1.y, however, the draft we received does not
contain this referenced section.

On pg. 84, Sec. 18.2 the draft requires proof that all property taxes are current. The IWA
should check with the tax collector’s office regarding how this might be conveniently
accomplished and whether the tax collector has a form or is willing to issue letters to
applicants. The IWA should also consider whether this requirement should be relaxed a
bit to accommodate people who owe back taxes but who have a payment plan in place
with the tax collector and are current on the payment plan. Such people would not be
able to get a permit under the current proposed language.

Subdivision Regulations

Regarding the revised Subdivision Regulations, | am attaching Mark’s comments to the
Commission from May of last year and August of last year, and my comments from January of
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Timothx Bleasdale

From: Timothy Bleasdale

Sent: Friday, January 31, 2025 4:50 PM

To: Gary Goeschel

Cc: Tracy M. Collins

Subject: Planning Commission draft regulations

Follow Up Flag: Copied to Worldox (Client Files\013958\09005\00786094.MSG)
Gary,

I've been warking my way through the draft regulations. | will provide you with more detailed comments, but | will
not be able to do so today. | am still working through this. The major point that | think 1 need to convey for now is

that the Commission appears to have overcorrected its direction in response to Mark Zamarka’s August

memo. He advised them to define what a “sighificant effect” is and try to use identifiable criteria or guidelines to
do so. The draftlam looking at seems to keep redefining “significant effect” and restate different frameworks for
making the determination in Sec. 2, 4-14-2, 4-14-3, 4-14-4, and possibly 4-14-5,

Additionally, | wanted to raise a question that | keep asking as | read the draft. What is the purpose of the EIS or
what is the Commission trying to accomplish? You mentioned previously that a lot of the information required in
an EIS is already provided elsewhere in an application, so that an EIS is just culling and restating information. Is
that the purpose - a formatting rule to provide a single place to look for issues of environmental concern? The
draft regulations do not authorize a denial of an application based on an EIS, and the Conservation Commission
review is only advisory. Alot of the language in here suggests that the Commission is supposed te act on the EIS in
some way, but these regulations never actually state what the Commission is supposed to (or allowed to) do. |
might be able to provide better guidance if [ understood what the Commission is trying to achieve.

| hope you have a good vacation next week.

Best regards,
Tim

Timothy D. Bleasdale, Attorney at Law
tdbleasdale@wallersmithpalmer.com

Waller, Smith & Palmer, P.C.

Office: 860-442-0367 | Fax: 860-447-9915

52 Eugene O'Neill Dr. New London, CT 06320
bttp:/iwatlersmithpalmer.com
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TO:

FROM:

RE:
DATE:

East Lyme Planning Commission
Waller, Smith & Palmer, P.C.
Proposed changes to §4-14-3
August 6, 2024

We have been asked to review proposed amendments to §4-14-3 of the East Lyme
Subdivision Regulations (“Regulations”). The Commission recently amended §4-14 to
remove the Environmental Review Team (“ERT”) requirement, in light of (1) the recent
decision in the Lepkowski appeal, and (2) that such reviews are no longer being
conducted.

The Commission is considering changes to §4-14-3, which addresses an Environmental
Impact Assessment (“EIA”). Based on our review of the draft amendment and
discussions with Mr. Goeschel, our findings are as follows:

Current §4-14-3

1.

{00766431.1}

Section 4-14-3 as written has issues which should be addressed, whether it is
amended or not. Currently if an applicant is “responsible for the initiations which
may significantly affect the environment” that applicant shall make a detailed
written evaluation of that impact before the Commission decides on the
application. This presents multiple questions.

a. What constitutes a “significant affect” on the environment? Currently the

regulation has no clear definition. §4-14-3 refers to actions which “may
significantly impact the environment”. §4-14-2 attempts to define that phrase
as activities which “could have a major impact” on Town resources such as
air, water, landmarks, etc. However, neither section sets out criteria or
guidelines to be followed in determining a “major” impact. Section 4-14-2 also
states that it does not apply to activities in which the Commission has no
discretion, which again is vague. An applicant to a municipal land use agency
is entitled to reasonable certainty regarding what the regulations require.

. When does the applicant submit the EIA? Is it a preliminary step, before a

formal submission, or is it required along with the other items set forth in §4-
27 If it is a preliminary matter, to be filed before a formal application, that
should be specified. Currently §4-14-3 states that it must be submitted “before
the Commission decides whether to approve such action” but does not
specify at what stage in the process it is required. The Commission must be
mindful that once an application is filed, it is controlled by the timeframes set
forth in General Statutes §8-7d, and that failure to decide within those
timeframes can result in the application being approved by operation of law,
i.e. inferred approval.





Proposed Changes

1.

The major changes are found in §4-14-4 — §4-14-6, and are summarized as
follows:

a.

§4-14-4 - the Commission shall refer the EIA to the East Lyme
Conservation Commission at least 35 days prior to the public hearing.

§4-14-5 - the Conversation Commission report shall its findings, a
statement of the vote, and other recommendations deemed relevant.

§4-14-6 - the failure of the Conservation Commission to provide a report
shall be taken as “favorable of such action”.

2. Comments:

{00766431.1}

a.

b.

If the public hearing referenced in §4-14-4 refers to the hearing on the
subdivision application this should be specified.

Is the Conservation Commission report mandatory (that the Commission
must consider and abide by the report’s findings, etc.) or merely advisory,
meaning that the Commission may in its discretion consider the report but
is not obligated to follow it. Our advice is that it be advisory only, as this is
consistent with the Conservation Commission’s statutory authority -
General Statutes §7-131a(b) states in general that a Conservation
Commission “may make recommendations to ... planning commissions”
on proposed land use changes. (Emphasis added). This is also consistent
with §4-14-6 regarding the failure of the Conservation Commission to
issue a report.

§4-14-6 should be clarified to specify that the failure of the Conservation
Commission to issue a report does not affect the pending subdivision
application. Again this is also consistent with the report being advisory
only. Moreover, if the Commission requires a public hearing on a
subdivision application, it is then bound by the timelines set forth in
General Statutes §8-7d. If the Conservation report is deemed mandatory
but not provided in a timely manner, the Commission could risk going
beyond the §8-7d timelines, which in turn could risk inferred approval of a
pending application.





Additional Consideration

The Commission should also consider whether an EIA is necessary in light of the
other information already required by §4-2-3. Pursuant to §4-2-3, an applicant must
submit (1) a detailed Natural and Cultural Resources Plan, which must address 12
separate items, (2) Archaeology Survey, (3) Soil Scientist Report, (4) Biological Survey
(5) Pesticide Report (6) Traffic Report, (7) Sanitation Report, (8) Water Supply Report,
(9) Stormwater Management Plan and (10) an Open Space Report.

Given the scope of §4-2-3, much of the information in an EIA may already be
contained in the required reports above.

{00766431.1}






Gary Goeschel

From: Mark S. Zamarka <mszamarka@wallersmithpalmer.com>
Sent: Wednesday, May 22, 2024 11:10 AM

To: Gary Goeschel

Cc: Timothy Bleasdale

Subject: 4-14 proposed amendments

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the
sender and know the content is safe.

Gary

You have asked that we review proposed amendments to §4-14 of the East Lyme Subdivision
Regulations. As background, the Planning Commission recently amended §4-14 to remove the
Environmental Review Team provision, in light of the decision in the Lepkowski subdivision appeal.

The Commission now proposes changes to §4-14-3 regarding the Environmental Impact Assessment
(“EIA”). Before addressing the changes, it should be noted that as currently written, the opening
section is somewhat problematic. It requires an applicant responsible for actions which “may
significantly impact the environment” to provide a “detailed written evaluation of its impact” to the
Commission. However, the section does not define what constitutes a “significant impact” nor does it
state who makes that determination - the applicant, the Town Planner or the Commission itself. If the
Commission wishes to keep the EIA section, these ambiguities should be addressed.

The major changes are found in §4-14-4 — §4-14-6, and are summarized as follows:

1. §4-14-4 - the Commission shall refer the EIA to the East Lyme Conservation Commission at
least 35 days prior to the public hearing.

2. §4-14-5 - the Conversation Commission report shall its findings, a statement of the vote, and
other recommendations deemed relevant.

3. §4-14-6 - the failure of the Conservation Commission to provide a report shall be taken as
“favorable of such action”.

Comments:

1. If the public hearing referenced in §4-14-4 refers to the hearing on the subdivision application
this should be specified.

2. The Commission must decide whether the Conservation Commission report is mandatory (that
the Commission must consider and abide by the report’s findings, etc.) or merely advisory,
meaning that the Commission may in its discretion consider the report but is not bound to
follow it. Our advice is that it be advisory only, as this is consistent with the Conservation
Commission’s statutory authority - General Statutes §7-131a(b) states in general that a
Conservation Commission “may make recommendations to ... planning commissions” on






proposed land use changes. (Emphasis added). This is also consistent with §4-14-6 regarding
the failure of the Conservation Commission to issue a report.

3. 84-14-6 should be clarified to specify that the failure of the Conservation Commission to issue
a report does not affect the pending subdivision application. Again this is also consistent with
the report being advisory only. Moreover, if the Commission requires a public hearing on a
subdivision application, it is then bound by the timelines set forth in General Statutes §8-7d. If
the Conservation report is deemed mandatory but not provided in a timely manner, the
Commission could risk going beyond the §8-7d timelines, which in turn could risk inferred
approval of a pending application.

4. Finally, the Commission may want to consider whether an EIA is necessary in light of the other
information already required by §4-2-3. According to that section, and by way of example only,
an applicant is required to submit (1) a detailed Natural and Cultural Resources Plan, (2)
Archaeology Survey, (3) Soil Scientist Report, (4) Biological Survey (5) Pesticide Report and
(6) Open Space Report. Given the scope of the Conservation Commission, much of that
information may already be contained in the required reports above.

If you have any other questions please let me know.

Mark
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Mark S. Zamarka | Attorney at Law
mszamarka@wallersmithpalmer.com

Waller, Smith & Palmer, P.C.

Office 860-442-0367 | Fax 860-447-9915

52 Eugens O'Nell Or New London. CT 06320
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this year. My January comments noted there were significant issues with Sec. 4 in that the
regulations seem to keep redefining “significant effect” in inconsistent ways. This appeared to
be an overcorrection to Mark’s previous guidance that the regulations needed to define a
“significant effect” and use identifiable criteria or guidelines to do so. The problem is when
the regulations restate the definition or criteria inconsistently it creates ambiguities and
confusion. My January comments also included questions regarding whether the Commission
contemplated a specific action or an action chosen from a menu of choices being taken in
response to the EIS information because the language seems to imply that the Commission is
going to do something with the data, but it was not clear exactly what it was supposed to do.
We don’t have a response to those comments in our file or further revisions from the
Commission, so | will work on getting you more detailed comments soon using the draft we
have.

Best regards,

Tim

Timothy D. Bleasdale, Attorney at Law
tdbleasdale@wallersmithpalmer.com

Waller, Smith & Palmer, P.C.

Office: 860-442-0367 | Fax: 860-447-9915

52 Eugene O'Neill Dr. New London, CT 06320
http://wallersmithpalmer.com
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Thank you.

From: Gary Goeschel <ggoeschel@eltownhall.com>

Sent: Tuesday, May 6, 2025 4:13 PM

To: Timothy Bleasdale <tdbleasdale@wallersmithpalmer.com>

Cc: Tracy M. Collins <tmcollins@wallersmithpalmer.com>; Dan Cunningham
<dcunningham@eltownhall.com>; Janet Sutherland <jsutherland@eltownhall.com>; Kristen
Chantrell <kristenkeenan@hotmail.com>; Rich Gordon <richgordon@frontier.com>
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Subject: RE: Revised Regulations

Hello Tim,

As the Inland Wetlands Agency is meeting this evening, | correspond to check on the status of
your review of their draft Regulations and the revisions to Section 4 of the Planning
Commission’s Subdivision Regulations. | called you this afternoon an left you a voicemail
regarding this matter. As you know, the Inland Wetlands Agnecy began drafting their changes
a couple of years ago and the Planning Commission began theirs last year. The wetlands
Agency actually began it’s work on these regulation changes several years ago. The
Commission’s referred these changes to the Town Attorney for review back in
October/November 2025. Understanding attorney Zamarka retired in December, you have had
the proposed revisions since January. It is now May 5”‘, 5-months later and neither
Commission has received a report or correspondence regarding their proposed changes. As
such, | believe the Commissions are eager to move forward and will do so with or without a
report or an opinion from the Town Attorney. If you have a report or any comments regarding
either of the proposed regulation changes, please forward them to me as soon as possible.

| thank you in advance for your prompt attention to this matter.

Best Regards,
Gary

Gary A. Goeschel Il

Director of Planning / Inland Wetlands Agent

Town of East Lyme

PO Box 519 | 108 Pennsylvania Avenue | Niantic, Connecticut 06357
Office 860-691-4105 | Fax 860-691-0351

ggoeschel@eltownhall.com

l_l Book time to meet with me

From: Gary Goeschel

Sent: Tuesday, April 1, 2025 11:58 AM

To: 'Timothy Bleasdale' <tdbleasdale@wallersmithpalmer.com>
Cc: Janet Sutherland <jsutherland@eltownhall.com>

Subject: RE: Revised Regulations

Hello Tim,

As it has been some time since we’ve sent these materials over for review and the Inland
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Wetlands Agency is meeting this evening, I’m wondering if you might have any update on the
status and where the review stands? While it’s been quite some time since the Commission’s
started on the proposed changes and they understand there has been turnover with Mark’s
retirement, | believe both Commission’s are anxious to move the changes forward. However,
I’ve been and continue to recommend they continue to wait until they hear back from the Town
Attorney. I’d hate to spend the energy, time, and money to start a public hearing, then
potentially risk having to substantially change something because it’s not statutorily
consistent and then having to start the process all over again etc....

Also, as the Planning Commission has a meeting next Tuesday, April 8, 2025 as well. I’'m also
looking for a status update on their proposed changes. As the language they were
contemplating is much shorter and smaller in scope than the IWA’s proposed changes, I'm
hoping this may be further along.

Thanks,
Gary

Gary A. Goeschel Il

Director of Planning / Inland Wetlands Agent

Town of East Lyme

PO Box 519 | 108 Pennsylvania Avenue | Niantic, Connecticut 06357
Office 860-691-4105 | Fax 860-691-0351

ggoeschel@eltownhall.com

u Book time to meet with me

From: Gary Goeschel

Sent: Friday, January 24, 2025 11:06 AM

To: Timothy Bleasdale <tdbleasdale@wallersmithpalmer.com>
Cc: Janet Sutherland <jsutherland@eltownhall.com>

Subject: RE: Revised Regulations

Tim,

Attached are the Draft Wetland Regulations and the Draft Subdivision Regulation Section 4-14.
I’ve also include a copies of the current regulations.

| will note | updated the Title page on the Inland Wetlands Regulations. As such, it has a 2025
date. However, the last time | made any substantive changes was July 2024. In addition, |
include correspondence that Mark and | had generated and have provided to the
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commissions.
If you have any questions, please don't hesitate to contact me.

Thank you,
Gary

Gary A. Goeschel Il

Director of Planning / Inland Wetlands Agent

Town of East Lyme

PO Box 519 | 108 Pennsylvania Avenue | Niantic, Connecticut 06357
Office 860-691-4105 | Fax 860-691-0351

ggoeschel@eltownhall.com
l_| Book time to meet with me

From: Timothy Bleasdale <tdbleasdale@wallersmithpalmer.com>
Sent: Friday, January 24, 2025 9:30 AM

To: Gary Goeschel <ggoeschel@eltownhall.com>

Subject: Revised Regulations

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Gary,

Could you send me the draft regulations that you are looking for comments on? | have looked
around Mark’s office and have not been able to locate the file.

Best regards,
Tim

Timothy D. Bleasdale, Attorney at Law
tdbleasdale@wallersmithpalmer.com

Waller, Smith & Palmer, P.C.

Office: 860-442-0367 | Fax: 860-447-9915

52 Eugene O'Neill Dr. New London, CT 06320
http://wallersmithpalmer.com
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Revenue Code. The information contained in this communication may be confidential, may be an attorney-client
communication and as such, legally privileged, and is in all events intended only for the use of the addressee named above.
If you are not the intended recipient (or an agent responsible for delivering this communication to the intended recipient), you
are hereby notified that any use, review, dissemination, distribution, or copying of this communication, or any of its contents,
is strictly prohibited. Nothing in this communication is intended to constitute a waiver of any privilege or the confidentiality of
this message. If you have received this communication in error, please notify the sender immediately by return e-mail or
telephone and delete the original message and any copy of it from your computer system.

With cyber-crimes on the increase, it is important to be ever-vigilant. If you receive an e-mail or any other communication
that appears to be generated from Waller Smith & Palmer, PC that contains new, revised or altered bank wire instructions,

consider it suspect and call our office at a number you trust. Our bank wire instructions seldom change.
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