MEMO TO: East Lyme Zoning Commission
FROM: Paul M. Geraghty

re: 91 Boston Post Road 8-30g application for Conceptual Site Plan Approval.

The burden of proof provision has been clarified to affirmatively state in § 8-
30g(g) that the commission has the burden of proof on all of the factors based upon
the evidence in the record compiled before the commission.

The commission cannot deny an affordable housing application unless there is some
quantifiable probability of harm from the defect or problem with the application and not only
the mere possibility of harm to the public interest, and reasonable changes cannot be made
in the application to address the problem.* The denial by the inland wetlands agency of a
modified subdivision application was not a ground compelling the planning commission to
deny the application even though the commission was required by General Statutes § 8-26 to
consider the report of the inland wetlands agency, and the commission had to make its own
independent determination whether potential harm to wetlands outweighed the need for
affordable housing.*

§ 51:6. Proof and judicial review in affordable housing appeals, 9B Conn. Prac., Land Use Law
& Prac. § 51:6 (4th ed.)

With an affordable housing appeal under General Statutes § 8-30g(g), the agency must first
establish that the reasons for the agency's decision are supported by sufficient evidence in
the record, namely whether the administrative record establishes that there is more than a
mere theoretical possibility, but not necessarily a likelihood, of a specific harm to the public
interest if the application is granted.* There must be evidence in the record of a quantifiable
probability that a specific harm will result if the application is granted, and mere concerns
alone are insufficient.? If the court finds that one or more of the agency's reasons are
supported by sufficient evidence, it then conducts a plenary review of the record and
independently determines if: (1) the agency's decision was necessary to protect substantial
interests in health, safety, or other matters that the agency can legally consider; (2) whether
the risk of such harm to the publicinterests clearly outweighs the need for affordable
housing; and (3) whether the public interest can be protected by reasonable changes to the
affordable housing development.”? The test in General Statutes § 8-30g(g) is also summarized



in a2012 decision.z?

§ 51:6. Proof and judicial review in affordable housing appeals, 9B Conn. Prac., Land Use Law
& Prac. § 51:6 (4th ed.)

In Landmark . East Lye m Zoning Comm’n the court defined quantifiable as follows:

The affordable housing cases make clear, however, that more is required: the commission must also show “a
quantifiable probability that a specific harm will result if the application is granted.” AvalonBay Communities v.
Planning and Zoning Commission, 103 Conn.App. 842, 853-854, 930 A.2d 793 (2007), citing! = Kaufman v. Zoning

Commission, supra, 232 Conn. at 122, 653 A.2d 798; see also Christian Activities Council, Congregational v.
Town Council, 249 Conn. 566, 735 A.2d 231 (1999). That term does not require proof to the legal standards of a
preponderarnce of evidence but rather, as the Supreme Court stated in Christian Activities Council, where the issue
was open space,

the defendant must establish that it reasonably could have concluded, based on the record
evidence, that (1) there was some quantifiable probability—more than a mere possibility but
not necessarily amounting to a preponderance of the evidence—that the legitimate preservation
of open space would have been harmed by the zone change, ...

Id, at 597,735 A.2d 231. Although the commission decision here stated that the site plan was reasonably likely to
cause various sorts of environmental damage, the evidence before the commission did not meet the AvalonBay
standard of showing “a quantifiable probability” that a specific harm would result from approval of a conceptual site
plan. On the eelgrass issue, for example, there was evidence in the record that nitrogen overloading may result from
the use of septic systems* and storm water runoff.* But there was no evidence of “some quantifiable probability ” of
these environmental harms.

There is a four-part test on the burden of proof in General Statutes § 8-30g(g)(1). While the
Kaufman case only decided that the defendant's burden was to establish that its decision and
the reasons cited in support of it are supported by sufficient evidence in the record as to the
first part, subparagraph A, the Christian Activities Council case has decided that it also applies
to subsections B, C, and D.* The trial court accepts the factual findings made by the agency
and reviews the record before the agency the same as with a conventional zoning appeal.®
Under subsection A, the agency is required to show on the basis of evidence in the record that
the decision was necessary to protect substantial public interests. In doing so, the agency
must establish (1) that it reasonably could have concluded that “substantial public interests”
were implicated by the action based on the evidence in the record, and (2) the agency must
show that based on the record, it reasonably could have concluded that its decision was
necessary, namely that any public interests could not have been protected if it approved the
application, and not a mere possibility that granting the application would harm the public
interest.®

The same analysis applies to subsection B, namely that the public interests clearly outweigh
the need for affordable housing, and subsection C, that such public interests cannot be



protected by reasonable changes to the affordable housing development.*” The need for
affordable housing is determined on a local and not a regional basis.’® To comply with the
factor in subsection C that public interests could not be protected by reasonable changes to
the affordable housing development, there must be evidence that the public interest could
not be protected by “reasonable changes” to the size of the zone, the density of the zone or
the specific designs presented.® Where a sufficiently supported reason is site specific so that
no changes can protect the substantial interest that the agency has identified, subsection Cis
complied with.2

§ 51:6. Proof and judicial review in affordable housing appeals, 9B Conn. Prac., Land Use Law
& Prac. § 51:6 (4th ed.)

Since 1998, Applicants have prevailed in more than 68% of the appeals which have
been decided on the merits. This is significantly different than conventional zoning
and planning appeals where the municipal agencies prevail in over 80% of the
cases.

In the cases where the municipal agency's denial of an application was upheld on
appeal, there were substantial reasons supported by evidence in the record which
were related to public health and safety, such as an inadequate water supply or
unavailability of sewers.

As with conventional zoning cases, traffic problems and related safety concerns
can be avalid reason for a denial, but there must be more than a traffic increase,
and either traffic congestion or an unsafe road design at or near the entrances and
exits from the site.1

A conclusion that downzoning was not in the interests of the area was rejected for
an inadequate factual basis and because it was inconsistent with amendments to §
8-2 requiring the plan of development to address low and moderate income
housing; there was no evidence in the record that a zone change would adversely
affect property values in the area, and imposing additional burdens on the school
system was not a proper reason for denying a zone change.s



In one case, the size of the units and possible problems due to the proposed
density of the site did not outweigh the need for affordable housing.s

In weighing the need for affordable housing, evidence of housing on the market at
a low cost and private efforts to encourage development of low cost housing in the
town were not considered relevant factors, but the court declined to consider if the
need for affordable housing should be decided on a regional or local basis.9

The fiscal impact on the municipal school system is not an adequate reason to
reject an affordable housing application.10

Nonconformity to zoning is not in and of itself a valid reason to deny an affordable
housing application, but the agency can do so if it proves that the zoning
regulations are necessary to protect substantial public interests in health, safety,
and other matters.11

The trial court can, but is not required to, examine the town wide zoning plan to
decide whether the application adversely affected public health and safety.12

Even where other property in the town has previously been zoned for affordable
housing, the zoning commission must prove that the public interest outweighs the
need for affordable housing presented in the particular proposal before it.13

On an appeal from the denial of a variance from a regulation requiring affordable
housing units to be served by public sewers, the zoning board of appeals has the
burden of proof since it was an affordable housing matter under General Statutes §
8-30g; there was no self-created hardship because the regulation was imposed by
the town, there was evidence that septic systems were possible, and there was no
evidence that the denial was necessary to protect substantial public health and
safety interests or that such interests outweighed the need for affordable
housing.15

While traffic safety may be a substantial public interest allowing rejection of an
affordable housing application, one case has held that concerns over safety of
children living in the proposed units was not a legitimate reason where it was not
supported by substantial evidence in the record, and there were safeguards which
the commission could adopt to prevent a safety problem.16



In addition, the commission could not impose a sight line distance standard on a
state highway in excess of the minimal standards of the Connecticut Department of
Transportation to outweigh the need for affordable housing.

The denial of a zone change for affordable housing has been upheld where there
was sufficient evidence in the record that there would be an adverse impact on
future use of a public water supply source for property owned by a water company
which was zoned as a public water supply source and that a change would degrade
other nearby water sources.18

An appeal was sustained where the record did not sufficiently support the
commission's reasons for denial that the traffic generated by the development and
the size of it at the proposed location was sufficient to outweigh the need for
affordable housing.1s The developer's rezoning application from commercial zones
to a residential zone was upheld even though the agency raised safety concerns
about flooding and nearby oil tanks where it was offset by countervailing
evidence.20

In one case, the applicant applied for an amendment to the zoning regulations to
create a new zone and also applied to reclassify the zone of his land and placeitin
the new proposed zone in order to build 25 houses with six of them designated as
affordable housing. The appeal from denial of the application was sustained, and
the trial judge rejected all 18 reasons for denial, which included (1) spot zoning; (2)
failure to comply with the zoning regulations, including height, setbacks, density,
and parking; (3) failure to provide for continuing commission review as to
affordability of the houses; (4) the existence of other housing in the town which
was priced to be affordable although not meeting the statutory definition of
affordable housing; (5) lack of proof that a lesser number of houses on the land
would still result in a reasonable profit; (6) failure to prove that if the zone change
was granted that the land would be used for affordable housing; (7) inconsistency
with the town plan of development; and (8) the possibility of future overload of the
sewer system.22

The fact that the proposed affordable housing is not consistent with the
surrounding residential neighborhood is not a sufficient basis for denying an
application.23

A zoning commission improperly denied an application when it only made
generalized statements about adverse impact on public health and safety as to



traffic and sewer capacity and the specific evidence before the commission
established that there would be no significant problems with traffic or the sewer
system from the project; the expression of concerns on these subjects was
inadequate absent the possibility of substantial harm.2s

Even though a town had affordable housing zones, an application to allow 12 units
per acre on a six acre parcel in a one acre zone was ordered to be approved to
allow 66 units; the court concluded that the existing affordable housing zones did
not justify denial of the application since they tended to exclude rather than
include affordable housing, and claims related to open space, utilities, parking,
and roadway design were not sufficiently supported by the record to prevent the
proposed density for affordable housing.29

The denial of an affordable housing subdivision for 24 lots was overturned because
the commission's reasons related to matters which were outside the jurisdiction of
the commission, and its concerns about stormwater management and drainage,
an adequate water supply, and possible effect of development on wells in an
adjacent subdivision were not supported by sufficient evidence in the record or
could easily be met by reasonable changes in the plan.3o

The zoning commission did not meet its burden of proof in denying an application
for a 36 unit affordable housing building in a multifamily residential zone where 27
conventional units were allowed with a special permit; the reasons for denying the
application such as claimed on site and offsite traffic problems were not supported
by substantial evidence in the record, and even if they had been proven, they
would not outweigh the need for affordable housing in the town where less than
5% of the residential units met the definition of affordable housing.31

The denial of a 45 lot affordable housing subdivision on 27.9 acres based on claims
of noncompliance with various zoning and subdivision regulations including the
grade of some of the land on the site, excavation and filling, design of retaining
walls, and the location of two lots on a temporary dead end road, was reversed,
and the application ordered to be approved because the commission did not meet
its burden of marshalling the evidence, and the need for affordable housing
outweighed any concerns of the commission; in addition, the site had public water
and sewer available in the road which abutted the property, the road had been
built to industrial road standards, and the subdivision arguably qualified as a
conventional subdivision under the zoning and subdivision regulations.32



The denial of a zone change, special permit, and site plan application for affordable
housing was reversed and remanded even though the plan of development
recommended the site to be developed for office use and some surrounding
properties were used for that use because the legitimate intent to encourage
economic development was not a substantial public interest which outweighed the
need for affordable housing in a town where 5.8% of the dwelling units were
considered affordable under the statute.3s

The denial of an affordable housing application for a zone change and an
amendment to the zoning regulations for a multifamily zone was reversed where
there was insufficient evidence that the use of the property for multifamily use
would have a detrimental effect on the area, and inconsistency with the
surrounding zone and concerns about higher density did not outweigh the need for
affordable housing.36

A zoning commission cannot impose unreasonable conditions on an affordable
housing application, in one instance requiring removal of on-street parking
ostensibly to improve sightlines for traffic and reducing the building height from 60
to 40 feet, causing a loss of 20 of 40 units.37 It is unreasonable to require an § 8-
30g applicant to enter into agreements with the town regarding emergency access
where “[t]he record falls well short of meeting the Commission's burden to show
that the safety concerns on which it based the challenged conditions clearly
outweigh the need for affordable housing.”38

A zoning commission could consider site specific concerns where a zoning text
amendment and zoning map amendment were intertwined with an affordable
housing plan, but the commission did not sustain its burden of proof that soil
contamination was more than a mere possibility, or that defects in the applicants'
initial affordability plan did not amount to sufficient evidence of harm to identified
public interests to justify the denial, or why reasonable changes could not be made
to the plan to protect any such interest.39

However, the planning commission in the same town properly denied an
affordable housing subdivision application for 371 residences after the water
pollution control authority had denied a sewer application when the commission
concluded that there was no reasonable probability that the applicants could
obtain approval of a sewer connection within a reasonable time, and the



commission could not grant approval conditional upon the obtaining of approval
by the water pollution control authority.40

The denial of an affordable housing application for four residential units on a
parcel containing 48,000 square feet in a zone with a 40,000 minimum lot size was
overturned on appeal, and the court rejected all of the commission's reasons for
denial which were that the applicant failed to identify the agent to be responsible
for managing the housing project in conformity with § 8-30g, adverse impact on the
adjacent residential neighborhood where there was no proof that the noise level in
the area would increase substantially from four additional residences,
unavailability of public transportation which is not a necessary component of an
affordable housing application, problems with utility services it the area, and the
fact that only one affordable housing unit was obtained from the property.41

An affordable housing plan for 160 apartments which was amended after the
denial of the initial plan was reduced to 146 units and changes were made to the
original plan to make the site more accessible to fire fighting equipment and
address traffic concerns of the commission was ordered to be approved by a
remand order from the trial court directing the commission to make changes
necessary to protect public health and safety concerns, which were site specific
revisions.4s

Claims by a zoning commission about inadequate gaps in traffic to allow drivers to
safely exit from a proposed development on a road with a high traffic volume,
inadequate, and unsafe recreational space in the development because of some
steep slopes, and safety concerns for children at a nearby bus stop were merely
speculative and not supported by sufficient evidence in the record where there was
no evidence as to the extent of harm posed by those claimed safety concerns or the
probability of such harm if the application was granted.4s

[That] the design of the affordable units were not comparable to the market rate
units because there was one less bedroom and a smaller floor area, but an order
from the trial court remanding the application to the commission with instruction
to approve a modified plan for unit design which conformed to General Statutes §
8-30g(g) was valid if the application did not conform to either a statute or a
municipal regulation.4g




A zoning commission improperly denied an affordable housing application on the
basis that the applicant's sewer connection application, which was necessary to
develop the property but had not been filed, would probably be denied, and the
commission was required to grant the zoning application on the condition that the
applicant obtain the sewer connection because there was only a preliminary
negative review and report from the water pollution control authority of the plan
because of insufficient information.so

The denial of affordable housing plan because of safety concerns for emergency
vehicle access for fire trucks, the adequacy of a public street for a secondary
emergency access, and that a new inland wetlands permit application was
required for a new site plan despite prior review of a site plan were not reasons
supported by sufficient evidence in the record which outweighed the need for
affordable housing, and the record did not establish that there was more than a
theoretical possibility of a specific harm to the public interest.s2

Where the defendant maintained a complete bar on residential developmentin a
watershed, it did not prove that this restriction was necessary to protect the public
interest in safe drinking water within the watershed which contained a reservoir,
and a ban on sewering within the watershed was not necessary to protect that
public interest; the test was not whether the defendant's decision was reasonable
but whether the decision was necessary, and there must be evidence on potential
harm if the zone was changed and evidence concerning the probability that such
harm would in fact occur.53

The approval of a 14 unit application subject to conditions which included a
requirement for a groundwater monitoring analysis because of concerns of the
commission about the impact of the proposed stormwater management system on
downstream properties was supported by sufficient evidence where there was
insufficient data how the proposed drainage system would work, and an appeal
challenging the condition was dismissed.54

An affordable housing appeal from denial of an application for noncompliance with
a town road ordinance and the fire code was reversed where there was no evidence
of any specific harm by a private road not strictly complying with the road
ordinance, and no probability of specific harm to public safety based on the fire
code; the appeal was remanded to the zoning commission with instructions to
approve it with conditions.ss



Where there was a resubmitted application for an affordable housing development
after a remand order, the defendant, which had denied the application, was
required under section 8-30g(g) to affirmatively prove that its decision to deny an
affordable housing development was necessary to protect substantial public
interests in health, safety, or other matters, that such public interests clearly
outweighed the need for affordable housing, and that such public interests could
not be protected by reasonable changes to the affordable housing development;
the defendant failed to prove there was insufficient evidence in the record to deny
the application, and the Appellate Court affirmed the trial court's decision.s3

Where a planning and zoning commission denied an application to construct an
affordable housing application on the basis that the access way to it was
insufficient to allow trucks sufficient space to turn around on the property, the trial
court dismissed the commission's appeal and concluded that the commission's
concern did not outweigh the town's need for affordable housing; the Appellate
Court affirmed the trial court's decision because the record was replete with
evidence of the need for affordable housing in the town, and the commission did
not prove that the denial of the application was necessary to protect substantial
public interests, and the width of the access way was adequate to comply with
national fire safety standards and the turnaround area.s0
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