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Connecticut Department of

ENERGY &
ENVIRONMENTAL

PROTECTION
Land and Water Resources Division
September 29, 2020, by email
East Lyme Zoning Commission
c/o Mathew Walker, Chairman
P.O. Box 519
Niantic, Connecticut 06357
Subject:

Proposed Zone Regulation Amendment to Section 32, for the
Application of Landmark Development Group, LLC and Jarvis of
Cheshire LLC

Dear Commissioners:
Thank you for notifying the Land & Water Resources Division (LWRD) of the proposed
zone regulation amendment referenced above and received on September on August
17, 2020. Acting as the Commissioner’s staff, our office has reviewed the revised
proposal for consistency with the policies and standards of the Connecticut Coastal
Management Act (CCMA, Connecticut General Statutes (CGS) sections 22a-90 through
22a-112, inclusive) and offers the following comments.
As the Commission is aware, the Land &Water Resources Division (formerly OLISP)
has commented many times on Coastal Site Plan Review and zone change applications
related to Landmark Development Group’s proposals at this site. Over the years we
have provided detailed coastal management and environmental comments concerning
potential adverse impacts associated with intense development on a resource sensitive,
steep and rocky site adjacent to the Niantic River. While we might take issue with
certain aspects of Mr. Hollister’s introductory statement, we will confine our comments
to the language of the zone change proposal that was submitted.
In that regard, we offer the following for the Commission’s consideration.
1. 32.9, General Provisions: There are three ways proposed to initiate designation
as an Affordable Housing Development (AHD): conceptual site plan, Affordable
Housing Master Development Plan (AHMDP), and Site Plan (SP). These are not
necessarily concurrent, but may be, or stand alone, depending on what is
chosen. It appears one can get both an AHMDP and then Site Plan approval. Or
one can simply get a SP approval, which is confusing and the logic behind the
various options is hard to clearly understand at face value.
79 Elm Street, Hartford, CT 06106-5127
www.ct.gov/deep
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2. 32.9.2.H, Master Plan Elements: This section suggests that Coastal Site Plan
review (CSPR) requirements and analysis as outlined in CGS Section 22a-105
thru 109 would not apply, as statutorily required. Rather, it would only apply
“where residential development is proposed” specifically in contrast to the
CCMA’s requirements, which require projects “partially or fully located in the
coastal boundary” to be subject to CSPR and CCMA requirements.
3. 32.9.2.H, Master Plan Elements: Also, this section notes the only coastal
resource information is limited to a “description of resources” where actual
”residential development occurs”. It has been our office’s long-term experience
that all aspects of development, road building, blasting, land clearing, stormwater
management measures that drain or discharge to coastal waterbodies and
wetlands down hill, along with an analysis of such activities on coastal resources
including wetlands, vernal ponds, water quality, are equally if not more important
in the CSPR impact analysis process. Therefore, this requires more than a
“description”, but an analysis of potential adverse impacts, and how to avoid
and/or best minimize such impacts. (See Coastal Site Plan fact sheet attached
for more info).
4. 32.9.4, Decisions on Site Plans: While the initial AHMDP approval seems to
discount the CCMA and CSPR process, the ultimate Site Plan approval after the
AHMDP approval, (along with Section 24 info) would appear to force a
Commission approval, without benefit of resource and water quality
considerations and analysis. In fact this section requires the Commission “shall
approve the SP.” This is contrary to the tenets of Planning and Zoning to render
a decision based on all required information, prior to a decision.
5. 32.9.2.H, Master Plan Elements: This section would also limit coastal resource
information to that depicted on DEEP’s “Coastal Resources Map dated 1979”,
This map, which is only available in paper form, has never had any legal
significance and is likely to be inaccurate and out of date. Coastal resource data
should be presented and analyzed using the best available information and
technology, and analysis and any resource impact should be based on what
currently exists on the site, not a map over 40 years old.
6. 32.9.2.H, Master Plan Elements: This section would “exclude driveways, which
are exempt uses within the coastal zone.” However, driveways are not
necessarily or always exempt from coastal site plan review. (Our comments in
2015 to the commission noted this previously on an earlier application). Section
22a-109(b) states that a commission “may” exempt certain minor uses from
coastal site plan review. Indeed, smaller uses, such as driveways, garages,
pools, accessory structures or clear cutting, can often create significant impacts,
and should not be exempt from a master plan review of a large and significant
development proposal. Not requiring coastal resource information for “driveways”
or internal access roads, as proposed, would omit the exact analysis required for
thorough analysis of potential adverse impacts to resources at this site, contrary
to the fundamentals of the CCMA.
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7. Further, and to reiterate, a coastal site plan review application is required for any
proposed development pursuant to CGS 22a-105(b), which requires “coastal site
plan reviews” for certain site plans, plans and applications for activities or
projects located fully or partially within the coastal boundary. The large access
road (previously referred to as a “boulevard” in prior site plans) goes directly
across the coastal boundary areas, over rocky and steep terrain, posing direct
and potential impacts to coastal resource and water quality , and is therefore not
eligible for exemption as a minor activity under CGS 22a-109(b).
8. Coastal “zone” is not a legal definition per the CCMA. The correct terminology is
“coastal boundary” which is statutorily defined per CGS 22a-94(b).
9. In summary, it is unclear at what point the statutorily-required CSPR would be
triggered if this zone change proposal were adopted. Would it be at the
“preliminary”, AHMDP or Site Plan stage, or just ignored or minimized? The
AHMDP would seem to undermine the tenets of the CCMA by restricting Coastal
Site Plan review to “where residential development occurs.” Also, the proposal
appears to strictly tie the Commission’s hand to the original AHMDP, requiring
they ”shall” approve, if basic information required, and ignoring the long-standing
documented environmental, policy and plan concerns with development at this
236 acre site. Without a full coastal site plan application, with all information and
analysis, and the ability to make a decision based on that, the CCMA appears to
be “written out” of this proposal. We recommend revisions to this zone regulation
amendment to address the insufficiencies above, with clear specification as to
when a Coastal Site Plan is required, for the entire development site, as
statutorily consistent and required pursuant to CGS 22a-105 thru 109 of the
CCMA.
These comments are made in response to the review requirement contained in C.G.S.
Section 22a-104(e) which requires that any zoning regulations or changes thereto
affecting the area within the coastal boundary, shall be consistent with the policies of
C.G.S. Section 22a-92 and the criteria of subsection (b) of Section 22a-102 of the
CCMA. Further, this section requires that notification be sent to the Commissioner of
Energy and Environmental Protection at least 35 days prior to the commencement of
the public hearing. Once notified, our Office is responsible for reviewing the proposal’s
consistency with the policies of Section 22a-92 and the criteria of Section 22a-102(b) of
the CCMA.
Should you have any questions regarding this letter or any other coastal management
matter, please feel free to contact me at 860-424-3034.
Sincerely,
Marcy L. Balint, Sr. Coastal Planner
Land and Water Resources Division
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CC:

Tim Hollister, Landmark Development Group, LLC And Jarvis of Cheshire, LLC.
Bill Mulholland, ZEO

Connecticut Coastal Management Program
Fact Sheet
for

COASTAL SITE PLAN REVIEW
What are Coastal Site Plans?
The Connecticut Coastal Management Act [CCMA, Connecticut General Statutes (CGS)
Sections 22a-90 through 22a-112, inclusive] requires “coastal site plan reviews” for certain site
plans, plans and applications for activities or projects located fully or partially within the coastal
boundary. Coastal site plan reviews must be conducted for the following applications if the
proposed activity or use is located landward of the mean high water mark1:


site plans submitted to a zoning commission in accordance with CGS Section 22a-109;



plans submitted to a planning commission for subdivision or resubdivision;



applications for special exceptions or special permits submitted to a planning
commission, zoning commission or zoning board of appeals;



applications for variances submitted to a zoning board of appeals; and



referrals of proposed municipal projects to a planning commission pursuant to CGS
Section 8-24 [CGS Section 22a-105(b)].

In accordance with CGS Section 22a-109(b), certain minor uses and activities may be exempted
from coastal site plan review by municipal zoning regulations. Check your municipality’s zoning
regulations for exemptions.

What must be included in a coastal site plan?
The CCMA identifies the minimum level of information that must be included in a coastal site
plan application. A complete application must contain the following:
 a plan showing the location and spatial relationship of coastal resources on and
contiguous to the subject site;
 a description of the entire project with appropriate plans, indicating project location,
design, timing, and methods of construction;
 an assessment of the capability of the resources to accommodate the proposed use;
 an assessment of the suitability of the project for the proposed location, especially if the
project site is waterfront or abuts tidal wetlands;
 an evaluation of the potential beneficial and adverse impacts of the project on coastal

Coastal Site Plan Review Fact Sheet
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resources and future water-dependent development activities;
 a description of proposed methods to mitigate (minimize, not compensate) adverse effects
on coastal resources and future water-dependent development activities; and
 any other requirements specified by municipal regulation [CGS Section 22a-105(c)].
For more information regarding what constitutes a complete application, please see the Coastal
Site Plan Review Application Checklist.

What must the commission or board consider when acting upon a coastal
site plan?
The appropriate commission or board must determine: 1) whether or not the proposed activity is
consistent with all applicable coastal policies and standards in the CCMA; and 2) whether or not
the potential adverse impacts of the proposed activity on both coastal resources and future waterdependent development activities are acceptable. In making this determination the municipal
authority must look at the following aspects of the proposal:


consider the characteristics of the site including the location and condition of coastal
resources on-site;



consider the potential effects, both beneficial and adverse, of the proposed activity on
coastal resources and future water-dependent development opportunities;



follow all applicable goals and policies stated in CGS Section 22a-92 and identify
conflicts between the proposed activity and any goal or policy;



determine whether any remaining adverse impacts have been adequately minimized (see
the Adverse Impacts fact sheet for more information); and



determine that the proposed activity satisfies other lawful criteria including, specifically,
the municipal zoning or subdivision regulations or other applicable municipal regulations
or ordinances [CGS Sections 22a-106(a) and (b)].

Must a coastal site plan application be referred to the DEEP for review?
Maybe. If a coastal site plan review application includes a shoreline flood and erosion control
structure or includes a change in the zoning map or regulations, referral to DEEP is required by
statute (see the Mandatory Municipal Referrals and Shoreline Flood and Erosion Control
Structures fact sheets). However, even if the project does not require mandatory referral,
we strongly recommend consultation with DEEP’s Land and Water Resources Division
(LWRD) regarding coastal site plans for major development proposals, all waterfront
proposals including those that are characterized as living shorelines, and proposals where
wetlands, beaches and dunes, coastal bluffs and escarpments, or coastal waters could be
affected. In these cases, referral to LWRD for technical review assistance may be appropriate.
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Are there additional statutory considerations when acting upon a coastal
site plan application?
Yes. These include:
DECISION
A municipal commission or board may approve, modify, condition, or deny a coastal site plan
based upon the review criteria listed above. The commission or board must state in writing the
findings and reasons for its action (i.e., the action to approve, modify, condition, or deny the
coastal site plan review application) [CGS Section 22a-106(d)].
DECISIONS REGARDING SHORELINE FLOOD AND EROSION CONTROL STRUCTURES
A municipal commission or board must approve a coastal site plan application for a shoreline
flood and erosion structure if the record demonstrates and the commission makes specific written
findings that the structure is:
(1) necessary and unavoidable for the protection of


water-dependent uses,



infrastructural facilities,



commercial and residential structures and substantial appurtenances attached or
integral thereto constructed as of January 1, 1995;



a cemetery or burial grounds; AND

(2) there is no feasible, less environmentally damaging alternative; AND
(3) all reasonable mitigation measures and techniques are implemented to minimize adverse
environmental impacts.
In the case of any application for a shoreline flood and erosion control structure that is denied on
the basis of a finding that there may be feasible, less environmentally damaging alternatives to
such structure, or a finding that reasonable mitigation measures and techniques have not been
provided, the commission must propose on the record, in writing, the types of feasible
alternatives or mitigation measures and techniques that the applicant may investigate. However,
this requirement does not shift the burden from the applicant to prove that he/she is entitled to
approval of the proposed shoreline flood and erosion control structure or to present alternatives
to such structure (see the Shoreline Flood and Erosion Control Structures fact sheet and the
Shoreline Flood and Erosion Control Structures Consistency Checklist).

Coastal Site Plan Review Fact Sheet
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WRITTEN FINDINGS
When a coastal site plan review decision is made, the commission or board must state in writing
the findings and reasons for its actions. These are commonly termed "written findings" and
should document and support the commission's decision. For example, when an application is
approved, with or without conditions or modifications, the written findings should detail why the
commission found that the project:


is consistent with all applicable goals and conditions contained in CGS Section 22a-92;
and



incorporates as conditions or modifications, if applicable, all reasonable measures to
mitigate (or lessen) the adverse impacts of the proposed activity on both coastal resources
and future water-dependent development activities [CGS Section 22a-106(e)].

If a coastal site plan review application for a shoreline flood and erosion control structure is
denied, the written findings must detail in writing


the types of feasible, less environmentally damaging alternatives to such structure, or



which reasonable mitigation measures and techniques have not been provided that the
applicant should investigate.

See the Shoreline Flood and Erosion Control Structures fact sheet and the Shoreline Flood and
Erosion Control Structures Consistency Checklist.
AUTHORITY TO REQUIRE A FINANCIAL ASSURANCE
The commission or board may also require a bond, escrow account, or other surety or financial
security arrangement to secure compliance with any modifications, conditions and other terms
stated in its approval of a coastal site plan [CGS Section 22a-107].
LACK OF TIMELY DECISION
If the commission or board fails to render a decision within the time period provided for by the
General Statutes (or by any special act for such decision), the coastal site plan is deemed rejected
[CGS Section 22a-105(f)].
VIOLATIONS
Any activity within the coastal boundary that is not exempt from coastal site plan review that
occurs without receiving a lawful approval from a municipal board or commission or that
violates the terms or conditions of such approval is a public nuisance [CGS Section 22a-108].
Municipalities have the authority to exercise all enforcement remedies legally available to them
for the abatement of such nuisances. The Commissioner of Energy and Environmental
Protection may also order that such a public nuisance be halted, abated, removed, or modified
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and that the site of the violation be restored as nearly as reasonably possible to its condition prior
to the violation [CGS Section 22a-108].
Upon receipt of a petition signed by at least twenty-five residents of the municipality in which an
activity is located, the commissioner of environmental protection shall investigate to determine
whether or not an activity described in the petition constitutes a public nuisance [CGS Section
22a-108].

Does the DEEP have authority over coastal site plan reviews?
Not directly. The authority for coastal site plan review lies with the municipal board or
commission responsible for the decision on the underlying application. However, the DEEP
exercises an oversight role in municipal coastal management activities and, in accordance with
CGS Section 22a-110, has “party status” in all coastal site plan reviews and can appeal a
municipal decision.

1

The mean high water mark is the average of all high tide elevations based on 19-year series of tide observations by
the National Ocean Survey. The mean high water mark delineates the seaward extent of private ownership of upland
property as well as the limits of municipal jurisdiction for regulating upland development projects; the State of
Connecticut holds title as trustee to the lands waterward of mean high water.
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INTERVENORS’ BRIEF

I.

INTRODUCTION

This case is part of an ongoing dispute between the Plaintiffs, Landmark Development
Group, LLC and Jarvis of Cheshire, LLC (hereinafter “the Applicants”), the Defendant East
Lyme Zoning Commission (hereinafter “the Commission”), and the “Environmental
Intervenors”1 over a proposed residential housing development alongside the Niantic River in the
Oswegatchie Hills area of East Lyme. This area is a unique and environmentally sensitive parcel
of land where several judicial decisions have noted profound environmental concerns. In the
present case, the Applicants have submitted an Application for Rezoning of 123.2 Acres to an
Affordable Housing District (“AHD”) and Preliminary Site Plan Approval (“the Application”).
The Commission conditionally approved the Application, but limited the requested zone change
to the portion of the property located within the East Lyme Public Sewer Service District
(“PSSD”). The Applicants now seek judicial review of the Commission’s conditional approval
and allege that the Commission illegally restricted the AHD zone to the PSSD and placed
inappropriate conditions on the Preliminary Site Plan approval. However, the Applicants’ request
for judicial review is unripe for adjudication because the Commission’s decision was not final.

1

The Environmental Intervenors are Connecticut Fund for the Environment, Inc., Friends of the Oswegatchie Hills
Nature Preserve and Save the River Save the Hills.

Rather, its decision was preliminary and non-binding because the Commission cannot, under a
regulation that was negotiated and agreed to by the Applicant, render a final decision until it has
approved a Final Site Plan. An earlier court order also conditions approval of the Applicants’
requested zone change on the Commission’s receipt of mandatory environmental information in
either a Preliminary Site Plan or a Final Site Plan pursuant to an earlier judicial order. Because
the Applicants have not submitted this information in their Preliminary Site Plan, the
Commission cannot make a final decision on the application until it has received a Final Site
Plan that includes the requisite information.
Moreover, the Commission’s decision to limit the Applicants’ requested zone change to
the PSSD was necessary to protect substantial public interests in health and safety as authorized
by Conn. Gen. Stat. § 8-30g and to protect the public trust in the land, water and other resources
of the state as authorized by the Connecticut Environmental Protection Act, Conn. Gen. Stat. §
22a-19. The Commission supports its decision with substantial evidence in the record that has
not been rebutted, or even meaningfully addressed, by the Applicants. Thus, this Court should
either dismiss or deny the Applicants’ appeal.
II.

STATEMENT OF FACTS

This case is the Applicants’ administrative appeal from the Commission’s decision to
conditionally approve the Applicants’ Preliminary Site Plan and application to rezone their
property as an AHD. See Conditional Approval of Zone Change and Approval with
Modifications of Preliminary Site Plan Application (“Conditional Approval”) (ROR PH 13
August 20, 2015 Zoning Commission Decision).
The property in question consists of 236 acres of steep-sloped, forested land adjacent to
the Niantic River, which empties into Long Island Sound. The property is situated in the East
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Lyme portion of the Oswegatchie Hills area, an environmentally unique area where
environmental agencies, the legislature, commissions, and towns are unanimous in their view
that open space should be preserved and protected while dense development should be
constrained. The Oswegatchie Hills makes up one of the largest areas of undeveloped open space
in East Lyme and along the Southeastern Connecticut Shoreline. See Landmark Dev. Grp., LLC
v. E. Lyme Zoning Comm’n, 2004 WL 2166353, at *1 (Conn. Super. Ct. Sept. 7, 2004, Quinn,
J.) (“Landmark I”). As such, East Lyme has long recognized the importance of preserving
Oswegatchie Hills as open space in its Town Plan of Conservation and Development. Id. at *12.
In addition, the General Assembly designated Oswegatchie Hills as a Conservation Zone and has
also established the Niantic River Gateway Commission to safeguard the natural character of the
area. Id. at *8.
In short, the Oswegatchie Hills are a “property that includes and borders upon natural
resources of significant value to both the residents of East Lyme and the State as a whole.”
Landmark Dev. Grp., LLC v. E. Lyme Zoning Comm’n, 45 Conn. L. Rep. 63, 2008 WL 544646,
at *10 (Conn. Super. Ct. Feb. 2, 2008, Prescott, J.) (“Landmark II”). Coastal resources observed
near the Applicants’ property include shorelands, inland wetlands and watercourses such as
vernal pools, shellfish concentration areas, and rocky shorefront and estuarine embayments.
(ROR, Exh 10 CT DEEP Referral Response at 5). These resources provide critical habitat for a
host of terrestrial and marine flora and fauna. (Id. at 11). For example, the vernal pools and
wetlands in this area provide habitat for amphibians and wood frogs. (Id.). The Niantic River
itself supports a diverse assemblage of fish, ranging from freshwater to saltwater fish that
includes popular fishing species like striped bass, bluefish, and hickory shad. (Id. at 9).
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Development within the Oswegatchie Hills “would severely impact the public interest in
preserving this unique and important property. . . .” Landmark II, 2008 WL 544646 at * 11. The
Niantic River is acutely sensitive to nitrogen loading from nonpoint sources such as septic
systems and stormwater runoff. Id. High levels of nitrogen would overload the Niantic River
and cause nuisance algae blooms that would suffocate aquatic life and lead to eelgrass demise.
Id. The eelgrass beds are particularly vital to the maintenance of the ecosystem and marine life of
the Niantic River. Id. Fish species like the aforementioned bass, bluefish, and shad, would be
similarly jeopardized by excessive nitrogen loading of the river. Id., at *9. In turn, adverse
effects to the Niantic River will lead to the decline of the coastal resources of Long Island Sound
because the two watersheds “‘form an integrated natural estuarine ecosystem.’” Id. *10. Hence,
any pollution runoff from the Oswegatchie Hills will invariably result in detrimental impacts to
the Niantic River and Long Island Sound.
Yet, despite the environmental sanctity of the area, and the fact that any development
would disturb the integrity of the natural area and degrade the water quality of the impacted
waterbodies, the Applicants have on three prior occasions sought the Commission’s approval to
develop affordable housing on its property in some manner. All three applications were denied
by the Commission primarily on environmental grounds, and all three decisions were
subsequently appealed to the Superior Court.
In the first case, the court held that the Commission properly concluded that the
substantial public interests in preserving the Oswegatchie Hills as open space outweighed the
need for affordable housing. Landmark I, 2004 WL 2166353 at *1. Judge Quinn noted that the
record reflected a long history of efforts to preserve the Oswegatchie Hills as open space
including the comprehensive plan for the town in 1967, an open space acquisition plan in 1974, a
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1977 report recommending purchase of the property outright by the town for preservation, East
Lyme’s 1987 revision to its plan of development, the legislature’s designation of the area as a
“Conservation Zone,” and the establishment of the Niantic River Gateway Zone and
Commission to preserve the character of the area. Id. at *8. In the second proceeding, Judge
Prescott held that the Commission appropriately denied the Application for affordable housing
due to open space and coastal management considerations. Landmark II, 2008 WL 544646 at
*13, *16.
Moreover, as Judge Quinn concluded, the “lengthy history of preservation efforts alone
make it apparent that the area has been under consideration for conservation due to its
unique features for a long time. In addition, it is precisely some of the site’s unique
features, its fragile soils and rocky slopes as well as any development’s impact upon the
water resources which make it physically less suitable for dense development than other
areas of the town.” (Citing Landmark I).
The third case was decided in 2011 by Judge Frazzini, and the instant matter is a remand of that
proceeding.
Here, the Applicants seek to construct a high density affordable housing development.
The proposed development would feature 840 units (408 one-bedroom apartments and 432 twobedroom apartments), and 1,767 impervious parking spaces totaling 36 acres. The parking lot
alone is 7 times the size of a Super Stop and Shop parking lot. (ROR PH 12 Transcript of June
18, 2015 Public Hearing at p. 87). This proposal was initiated in 2005 when the Applicants
applied to the Commission to request an AHD zone change for all 236 acres. The Commission
denied that application, and the Applicants subsequently appealed the denial to the Superior
Court. In his 2011 decision, Judge Frazzini found,

[t]here was sufficient evidence in the record . . . to support the
commission’s reasons to deny a zone change for the entire
[Applicants’] property based on preserving open space and
5

preventing adverse impact on environmental and coastal resources.
Both of these are matters of substantial public interest that the
commission could consider and clearly outweigh the need for
affordable housing.
Landmark Dev. Grp., LLC v. E. Lyme Zoning Comm’n, 2011 WL 5842576, at *41 (Conn. Super.
Ct. Oct. 31, 2011) (Landmark III). The court also ordered the town to amend their zoning
regulations to require that all AHD applications must include the submission of pertinent
environmental and coastal management information. The Commission complied with this order
through its adoption of § 32.9 of the East Lyme Zoning Regulations (“Regulations”).
It is important to note that the AHD regulation was not unilaterally passed by the
Commission, but it was negotiated between the Commission and the Applicants and fully agreed
to by the Applicants. At the hearing, attorney Hollister for the Applicants explained,
Now, in April 2013, Landmark and this Commission reached a settlement, which was
approved by another Superior Court judge, its (inaudible) Section 32, revised form
and that is at tab 3 of your March 4, 2015 materials. So that’s the affordable housing
district regulation. That is the regulation upon which we’re going to proceed in tonight’s
proceeding.
(Emphasis added). (ROR PH 11, Transcript of June 4, 2015 Public Hearing p. 20).
On March 4, 2015, the Applicants reapplied for a zone change and included a Preliminary
Site Plan. The Intervenors submitted an environmental intervention under Conn. Gen. Stat. §
22a-19, and were granted status as parties by the decision of the Commission on May 21, 2015.
Subsequently, on May 21, June 4, and June 18, 2015, the Commission held public hearings
regarding the Application. Evidence was entered into the record from a variety of sources,
including but not limited to the Connecticut Department of Energy and Environmental Protection
(“DEEP”), the Intervenors, and the East Lyme Harbor Management/Shellfish Commission.
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Coastal Management Act
The Director of the Office of Long Island Sound Programs of DEEP submitted a letter
stating that the Applicants’ proposed development was located partially within a coastal
boundary that includes inland wetlands and therefore the entire project was subject to coastal
review under Conn. Gen. Stat. § 22a-105(b). (ROR, Exh 10 CT DEEP Referral Response at 5).
The Director explained that the proximity of the Applicants’ proposed development to these onsite wetlands and coastal resources would create “almost certain impacts . . . on the wetlands,
habitat and water quality.” However, the Applicants’ failure to submit coastal resource
information and a coastal site plan review application pursuant to Conn. Gen. Stat. § 22a-105(b)
would make the calculation of “precise harm . . . to [coastal] resources at this site . . . not
comprehensively possible at this time.” The Director further stated that the Applicants’ proposed
design is characterized by shallow depth-to-bedrock and steep slopes that would necessitate
significant alterations of the site to prepare the land for road access and community septic. These
alterations “would create significant stormwater runoff that would adversely impact coastal
resources and water quality.” In addition, the alterations would “cause potential sedimentation
and erosion, nitrogen loading, and impacts on . . . finfish, shellfish, and wildlife on the site, along
Latimer, Brook, the Niantic River, and ultimately Long Island Sound.” For these reasons, the
Director recommended the denial of the Applicants’ proposed zone change and the Preliminary
Site Plan. The Applicants failed to rebut, respond to or address this evidence in any manner.
Stormwater and Wetlands
Steve Trinkaus, a licensed professional engineer of Trinkaus Engineering, LLC, provided
testimony on behalf of the Intervenors. Mr. Trinkaus found that “the design proposed by the
applicant[s] will cause adverse physical and chemical impacts to the down gradient wetlands and
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watercourses on [the] site.” (ROR Exh. 26, Letter to Friends of the Oswegatchie Hills Nature
Preserve and Save the River Save the Hills from Trinkaus, May 2, 2015). He stated that the
Applicants’ stormwater management proposal consists of four Water Quality Basins. However,
because all four Basins are located on steep slopes, the “discharge of concentrated flow onto this
slope . . . will cause a channel to be eroded in the upland area as the natural slope does not
currently experience concentrated runoff.” (Id.). Thus, the concentrated flow discharge from all
Basins will “result in eroded material being conveyed and discharged into the down gradient
wetlands.” He also pointed out that for the proposed drainage discharges along the access
driveway, “there is no water quality treatment proposed . . . so pollutants . . . will be discharged
directly into the Niantic River.” Furthermore, since the Applicants propose 36 acres of
impervious parking spaces, the site “will generate substantial pollutant loads during every
rainfall.” (Id.). The Applicants failed to respond to or rebut this evidence in any matter, leaving it
uncontested.
On-site sewage disposal
Mr. Trinkaus further provided testimony about the impact of on-site sewage disposal
systems on the site in a June 16, 2015 letter. (ROR Exh. 44, Trinkaus Engineering LLC letter,
June 16, 2015). Based upon a review of a previous plan submitted to develop the property, he
was able to determine the soil and depth of bedrock information. He concluded that subsurface
systems would have to rely on engineered soils and would greatly increase potential adverse
impacts to freshwater wetland systems due not only to the systems themselves, but to the
construction. (Id.)
Wetlands Location
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Testimony by Soil Scientist John Ianni established that the Applicants had failed to
properly identify and delineate a significant vernal pool containing wetland that was on their
property. Mr. Ianni discovered a vernal pool on the adjoining property that extended significantly
onto the Applicant’s property in the area of the Application’s building No. 5. (See ROR PH 12
Transcript of June 18, 2015 Public Hearing pp. 73-74, and ROR Exh. 48. Friends of
Oswegatchie Hills Presentation). Yet again, the Applicants did not seek to rebut, contradict, or
respond in any manner to this evidence that the Application had severely and substantively
mischaracterized the location of wetlands on the site.
The Chairman of the East Lyme Harbor Management/Shellfish Commission also
provided evidence of the harmful environmental impact of the development. He stated that “[t]he
soil and bedrock conditions amid steep slopes on this hill do not provide good conditions for onsite sewage disposal and high-density development in this area would result in increased levels
of non-point source pollutants, including excess nutrients and coliform bacteria that would
threaten existing shellfisheries.” (ROR Exhibit 22 Harbor Management Referral Response, May
13, 2015). Accordingly, the Chairman urged the Commission to deny the zoning change request.
Once again, the Applicants failed to address or rebut this evidence.
After holding the public hearings, the Commission conditionally approved the
Applicants’ application on August 20, 2015. In relevant part, the Conditional Approval provided:

a.

The change of the zone shall apply only to the portion of the Applicants’ property
that is located within the PSSD of East Lyme;

b.

The Applicants must submit a Final Site Plan in accordance with § 32.9.2.

c.

The Applicants must, prior to or contemporaneous with applying for Final Site
Plan approval, (1) apply for and receive an Inland Wetlands Permit from the East
Lyme Inland Wetlands Agency; (2) provide an accurate depiction of wetlands
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locations on the property and submit an application for coastal site plan review
pursuant to Conn. Gen. Stat. § 22a-105(b); and (3) provide the Commission with
the information necessary for the Commission to assess the environmental and
coastal impacts of the proposed zone change including, inter alia, a stormwater
management plan and a plan that resolves property drainage issues.

(ROR PH 13 August 20, 2015 Zoning Commission Decision). The Commission advanced the
following reasons, among others, for its recommended limitation of the Applicants’ zone change:

a.

The Applicants have not submitted the information necessary for the Commission
to assess actual environmental or coastal resources impacts;

b.

Notwithstanding the Applicants’ failure to submit environmental information, the
Commission has determined that there is sufficient evidence in the record that the
Applicants’ proposed zone change for the entire property would pose an adverse
impact on coastal resources and water quality;

c.

There is sufficient evidence in the record that the proposed zone change is likely
to impact or affect wetlands and/or watercourses;

d.

There is sufficient evidence in the record that at least part of the proposed
development may be located in a wetlands area;

e.

Pursuant to Conn. Gen. Stat. § 22a-19, there is sufficient evidence in the record
that the proposed zone change would result in activity that is reasonably likely to
unreasonably affect the public the public trust in land, air, water or other natural
resources, and that feasible and prudent alternatives exist.

(Id.)
Subsequent to the Commission’s publication of their Conditional Approval, the
Applicants filed their appeal pursuant to Conn. Gen. Stat. §§ 8-8 and 8-30g, arguing that the
Commission had no legal right to limit the Applicants’ requested zone change to the PSSD. The
Intervenors filed a Motion to Dismiss the Applicants’ claim, but that motion was denied on
September 18, 2018. Memorandum of Decision, Landmark Dev. Grp., LLC v. E. Lyme Zoning
Comm’n, No. LND-CV-15-6064232-S (Sep. 18, 2018) (Berger, J.).
III.

STANDARD OF REVIEW
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This administrative appeal arises under Conn. Gen. Stat. §§ 8-30g and 22a-19. Section 830g provides, in relevant part, that “the burden shall be on the commission to prove, based upon
the evidence in the record compiled before such commission, that the decision from which such
appeal is taken and the reasons cited for such decision are supported by sufficient evidence in the
record.” Conn. Gen. Stat. § 8-30g(g). The statute continues,

The commission shall also have the burden to prove, based upon the
evidence in the record compiled before such commission, that (1)
(A) the decision is necessary to protect substantial public interests
in health, safety or other matters which the commission may legally
consider; (B) such public interests clearly outweigh the need for
affordable housing; and (C) such public interests cannot be
protected by reasonable changes to the affordable housing
development, or (2) (A) the application which was the subject of the
decision from which such appeal was taken would locate affordable
housing in an area which is zoned for industrial use and which does
not permit residential uses; and (B) the development is not assisted
housing. If the commission does not satisfy its burden of proof under
this subsection, the court shall wholly or partly revise, modify,
remand or reverse the decision from which the appeal was taken in
a manner consistent with the evidence in the record before it.

Conn. Gen. Stat. § 8-30g(g).
The Connecticut Environmental Protection Act provides that in any administrative or
licensing proceeding, no conduct shall be authorized that is reasonably likely to unreasonably
pollute, impair or destroy the public trust in the air, water or other natural resources of the state.
Conn. Gen. Stat. § 22a-19. The failure to comply with an environmental requirement of a
regulatory scheme constitutes a violation of CEPA. See, Finley v. Inland Wetland Commission of
the Town of Orange, 289 Conn. 12, 41-42 (2008) (finding that town’s failure to require
compliance with soil and sedimentation regulations constituted a violation of CEPA).
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IV.

LANDMARK’S PRELIMINARY SITE PLAN IS NOT RIPE FOR APPEAL
TO THE SUPERIOR COURT

As argued previously, the Intervenors believe that this Court lacks subject matter
jurisdiction to hear this matter because it is unripe for adjudication. Accordingly, the Intervenors
respectfully seek this Court’s reconsideration of their ripeness argument in light of the current
and continuing posture of the case and new information from the transcript record.
Whether or not the Applicants gets a positive ruling on this appeal, neither the site plan
nor the AHD can be final because:
(1) Judge Frazzini’s ruling requiring additional environmental information in a
preliminary or final site plan is the law of the case until appealed,
(2) The regulations drafted and agreed to by the Applicants explicitly address this
question, and
(3) Principles of ripeness, finality and justiciability apply to Conn. Gen. Stat. § 8-30g in
the same manner they would apply to any statute.
Regardless of the result, the Applicants will have to submit information on coastal, stormwater
and wetland impacts and respond to the concerns raised by Frazzini and the Commission and
ultimately pursue a final site plan. Thus, any decision by the court would be wholly hypothetical
and would have no concrete impact upon the rights of the parties.
Ripeness is an issue regarding justiciability that implicates the court’s subject matter
jurisdiction. Hamilton v. United Services Automobile Assn., 115 Conn. App. 774, 781, cert.
denied, 293 Conn. 924 (2009). The rationale behind the ripeness requirement “is to prevent
courts, through avoidance of premature adjudication, from entangling themselves in abstract
disagreements over administrative policies, and also to protect the agencies from judicial
interference until an administrative decision has been formalized and its effects felt in a concrete
way by the challenging parties.” Nizzardo v. State Traffic Comm’n, 259 Conn. 131, 144-45
12

(2002) (Internal quotation marks omitted; emphasis added). Thus, “in determining whether a
case is ripe, a trial court must be satisfied that the case before [it] does not present a hypothetical
injury or a claim contingent upon some event that has not and indeed may never transpire.”
Chapman Lumber v. Tager, 288 Conn. 69, 86-87 (2008) (Internal quotation marks omitted;
emphasis added).
It is important to note that this proceeding does not involve a conceptual site plan. The
conceptual site plan was addressed in the proceedings before Judge Frazzini. The result of those
proceedings was as follows:
Without the types of information sought by the DEP . . . the court cannot find that the
substantial public interest in avoiding damage to coastal resources or the environment
could have been protected by expanding the change of zone from that approved by the
commission—the area inside the town’s sewer service district—to the entire area covered
by the site plan drawings. The substantial public interest in avoiding excessive
environmental harm and damage to coastal resources can be protected, however, by a
remand for the commission to amend its zoning regulations as specified above, for
Landmark then to submit a preliminary or final site plan that provides the information
necessary for the commission to assess those matters, and for the commission then to
determine whether the substantial public interest in avoiding damage to coastal resources
or the environment can be protected by expanding the change of zone from that approved
by the commission—the area inside the town’s sewer service district—to the entire area
covered by the site plan drawings.
Landmark Dev. Grp., LLC v. East Lyme Zoning Comm’n, No. HHBCV064016813S, 2011 WL
5842576 at *42 (Conn. Super. Ct. Oct. 31, 2011) (emphasis added)).
Thus, according to Judge Frazzini’s decision, a final approval is not allowed until
substantial additional environmental information has been provided. Because it has not been, and
to the extent it has been it is wholly inadequate and inaccurate, the Applicants are just rehashing
arguments that they made, and lost, in the earlier appeal.
The law of the case doctrine addresses the binding effect of a court's prior ruling in the
same case and holds that until reversed, a judicial ruling will bind the parties and cannot be
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further contested. Bowman v Jack’s Auto Sales, 54 Conn.App. 289, 293 (1999) citing 2 E.
Stephenson, Connecticut Civil Procedure (2d Ed.1971) § 354, p. 185. While the law of the case
is a flexible doctrine, it is well established that a judge should be hesitant to overrule his or her
own rulings in a matter, and even more so to overrule a decision of a separate judge. Id.
citing Breen v. Phelps, 186 Conn. 86, 99 (1995). Section 8-30g of the General Statutes allows
for, but does not require, a conceptual site plan and is silent on the need for a preliminary or final
site plan. Judge Frazzini’s decision, however, explicitly addresses the matter and requires
information to be submitted in a preliminary or final site plan before the AHD is finalized.
Because the Applicants have provided no new substantive environmental information, they
should not be allowed to challenge or modify Judge Frazzini’s earlier ruling on the limited extent
of the zone change.
Moreover, after Judge Frazzini’s decision, the Applicants negotiated and agreed to the
AHD regulations that provided that an application for AHD designation may not be approved
without a final site plan. As set forth above, the Applicants’ attorney clearly stated, “[I]n April
2013, Landmark and this Commission reached a settlement which was approved by another
Superior Court judge, it’s (inaudible) Section 32 revised form and that is at tab 3 or your March
4, 2015 materials. That is the regulation upon which we’re going to proceed in tonight’s
proceeding” (ROR, PH 11 Transcript of June 4, 2015 Public Hearing, p. 20). Under these
Regulations, the Commission cannot make a final decision on the status of an AHD application
until it has approved a Final Site Plan. East Lyme Zoning Regs. § 32.9. Allowing the Applicants
to negotiate and agree to a regulation, and then turn around and challenge it as discriminatory or
somehow inappropriate, would violate fundamental principles of fairness and finality. It would
also be a substantial waste of scarce and valuable judicial resources.
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The Application failed to include information necessary for the Commission to assess
environmental or coastal resource impacts as required by the earlier decision and the regulation.
This was substantially documented by letters from DEEP, the East Lyme Harbor
Management/Shellfish Commission, a wetlands scientist, the wetlands commission, and an
engineer. See supra, at pp. 7-9. Therefore, final approval of the Applicants’ approved
Preliminary Site Plan is wholly conditioned on the Commission’s receipt of a Final Site Plan that
includes the requisite additional information. Because Landmark has neither submitted its Final
Site Plan, nor the mandatory environmental information in its Preliminary Site Plan, the
Commission’s Conditional Approval is not a final decision. It follows that the Commission’s
current decision cannot be felt in a final, “concrete” way by the Applicants. Nizzardo, 259 Conn.
at 144-45.
Likewise, in accordance with our Supreme Court’s decision in Tager, the injury alleged
by the Applicants is “hypothetical” because the Commission’s approval of the Preliminary Site
Plan is preliminary and nonbinding. Tager, 288 Conn. at 86-87. Until the Applicants submit a
Final Site Plan to the Commission for its review, the Commission cannot make a final decision
on their AHD application. East Lyme Zoning Regs. § 32.9. Until the Applicants reach this final
phase of the application process, the Applicants’ alleged injury is purely hypothetical.
The Applicants’ submission of a Preliminary Site Plan was a purely voluntary first step in
their quest to receive Final Site Plan approval and to rezone their property to AHD. Under
Connecticut’s General Statutes, there is no distinction between the “preliminary” and “final” site
plan, and no separate procedures for appeal. Instead, they generally refer to a “site plan.” See
generally Conn. Gen. Stat. § 8-3(g) and § 8-8 and compare to East Lyme Zoning Regulations, §
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32.9. Thus, there is no indication of any intent to allow appeals from preliminary or non-final site
plans.2
Our Supreme Court’s discussion in Gerlt v. Planning & Zoning Comm’n of South
Windsor, 290 Conn. 300 (2009) is particularly relevant to the nature of the Preliminary Site Plan.
In Gerlt, the Court found that a decision by a zoning commission to approve a “general plan of
development” for the development of 232-acre property did not “constitute a [final] site plan
governed by § 8-3(g) and [was] intended to be preliminary and nonbinding.” Id. at 303.
Importantly, the general plan of development is a direct analogue to the Preliminary Site Plan in
this case. See, e.g., Memorandum of Law in Support of Motion to Dismiss for Lack of Subject
Matter Jurisdiction, Landmark Dev. Group v. East Lyme Zoning Comm’n, No. HHD-CV-156064232-S (Nov. 3, 2015) at 7-8. Like the Preliminary Site Plan, the general plan of
development in Gerlt requires information on building layout, streets, water systems and
impacts, open space and the intensity of development. Gerlt, 290 Conn. at 304 (similar to the
function of the Preliminary Site Plan, the “purpose of the general plan is to provide for
commission approval at an early stage in the planning of a project before [extensive] engineering
is completed.”) (alteration in original); Id. at 311 (likewise, the general plan was “primarily for
the benefit of the developer,” which holds true for the purpose of the Applicants’ Preliminary
Site Plan).
The Gerlt Court proceeded to affirm the trial court’s view that the general plan served “to
provide a mechanism for a voluntary, preliminary and informal review of the proposed

Moreover, another indication of this matter’s lack of ripeness is that a full application was not submitted to the
inland wetlands agency prior to any site plan proceedings, as required by Conn. Gen. Stat. § 8-3(g). Instead, the
Commission indicated this was a requirement at the final site plan stage. Thus, it is clear that for the purposes of
appeal and finality under 8-3(g), which gives the Commission its sole jurisdiction to require a site plan, the Final
Site Plan was treated by the Commission, and indeed even the Applicant, as the actual site plan for purposes of a
final decision and the Connecticut General Statutes.
2
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development and that the commission’s approval was advisory and did not vest any rights in [the
developer].” Gerlt, 290 Conn. at 306. The ultimate holding in Gerlt was that the general plan
could not contain provisions that were unable to be “revisited during . . . subsequent site plan
proceedings.” Id. at 311-12. In the instant matter, the goal of the Preliminary Site Plan is to
advise the Applicants on what they must do in order to submit a successful Final Site Plan. The
Preliminary Site Plan does not give the Applicants the right to develop today. The Commission
has made a preliminary decision to limit the AHD district in light of sufficient environmental
reasons in the record. Under Gerlt, and general principles of ripeness and justiciability, the
Conditional Approval is a preliminary, advisory decision.
While Conn. Gen. Stat. § 8-30g allows appeals by “any person whose affordable housing
application is denied, or is approved with restrictions which have a substantial adverse impact on
the viability of the affordable housing district,” there is nothing in that language or case law that
waives the requirement that courts only hear appeals from final decisions or approvals with
restrictions. That is, there is nothing in Conn. Gen. Stat. § 8-30g that states or implies that
appeals are allowed from non-final or advisory decisions. Thus, pursuant to principles of
ripeness and justiciability and our Supreme Court’s holding in Gerlt, this Court does not have
jurisdiction over a Preliminary Site Plan that is entirely voluntary, preliminary, and nonbinding.
Nor can the Applicants make the argument that even if the Preliminary Site Plan is not a
final decision, that the zoning decision, independent of the Preliminary Site Plan, is somehow
final. As set forth above, the unambiguous plain language of Section 32.9 of the AHD, which
was crafted on Judge Frazzini’s order, provides that “[a]n application for designation as an AHD
cannot be approved without an approved FSP.” Thus, a final zoning decision is wholly
dependent upon a final site plan.
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Thus, pursuant to principles of ripeness, justiciability and law of the case as well as the
AHD regulation negotiated, and agreed to, by the Applicants, this appeal should be dismissed as
unripe.
V.

UNDER THE DOCTRINE OF PRIMARY JURISDICTION, THIS COURT
MAY POSTPONE ITS EXERCISE OF JURISDICTION

The Intervenors have argued above that this Court does not have jurisdiction over this
matter because the Applicants have not presented an issue ripe for appeal. However, if the Court
decides that it does have jurisdiction, this Court may forbear from exercising its jurisdiction
under the doctrine of primary jurisdiction until the Commission has received and ruled on
essential information required by § 32.9 of the Regulations and Judge Frazzini’s remand.
Under the doctrine of primary jurisdiction, both a trial court and an administrative agency
possess concurrent jurisdiction over a complaint. Second Injury Fund of the State Treasurer v.
Lupachino, 45 Conn. App. 324, 342-43 (1997). However, a court may abstain from exercising its
jurisdiction where judicial review of an administrative proceeding is “‘materially aided by, the
resolution of threshold issues, usually of a factual nature, which are placed within the special
competence of the administrative body.’” City of Waterbury v. Town of Washington, 260 Conn.
506, 575 (2002) (quoting Golden Hill Paugussett Tribe of Indians v. Weicker, 39 F. 3d 51, 58-9
(2d Cir. 1994)). In such case, “‘[c]ourt jurisdiction is not thereby ousted, but only postponed.’”
Lupachino, 45 Conn. App. at 349 (quoting U.S. v. Phila. Nat’l Bank, 374 U.S. 321, 353 (1963))
(alteration in original).
Here, this Court should permit the Commission to exercise its primary jurisdiction. To
date, the Applicants have not submitted mandatory environmental materials or a Final Site Plan
for the Commission’s review. In 2011, Judge Frazzini held that “[t]he public interest may be
protected . . . by directing the commission on remand to reconsider the zone change request for
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the site plan area after Landmark has submitted a preliminary or final site plan and provided the
information that the commission deems necessary to assess environmental damage to the area,
coastal resources, and the interests protected by the coastal management act and conservation
zone statute.” Landmark Dev. Grp., LLC v. East Lyme Zoning Comm’n, No.
HHBCV064016813S, 2011 WL 5842576, at *29 (Conn. Super. Ct. Oct. 31, 2011) (emphasis
added). In addition to Judge Frazzini’s order, the Regulations similarly require the Applicants to
submit the mandatory environmental, coastal, and sewer-related information.
Importantly, the submission of the Final Site Plan and related information will, for the
first time ever, provide the Commission with particularized knowledge of the extent of the
environmental and coastal concerns associated with the Applicants’ proposed development. The
Applicants have a legal obligation to submit this information, but they have failed to do so. Once
the Commission actually receives this information, it may review it and act accordingly. At that
time, the Commission will be able to resolve any “threshold issues” of a “factual nature,” City of
Waterbury at 58-59, including whether its initial recommendation to limit the AHD to the PSSD
was appropriate. However, because the Applicants have not yet reached this phase of the
application process and have also failed to submit environmental information, it would be
advantageous for this Court to permit the Commission to retain primary jurisdiction. Once the
Commission renders a final decision on the Applicants’ application, this Court will have of a
complete record of the Commission’s final factual findings and conclusions before it, should the
Applicants decide to appeal any unresolved issues in that future decision.
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VI.

THE COMMISSION IS JUSTIFIED IN LIMITING THE APPLICANTS’
AHD ZONE TO THE PSSD.

Notwithstanding the ripeness argument, the Commission’s decision to limit the
Applicants’ requested zone change to the PSSD is justified in light of the record and Judge
Frazzini’s rulings in Landmark III. The Commission also relied upon substantial evidence in the
record to demonstrate that its decision was necessary to protect substantial public interests in
health and safety.
In Landmark III, Judge Frazzini found that there was sufficient evidence in the record to
deny a zone change for the entire Applicants’ property in order to prevent adverse impacts on
environmental and coastal resources. Landmark III, 2011 WL 5842576, at *41. The court found
that (1) environmental and coastal impacts were of substantial public interest that the
Commission could consider, and that (2) these impacts clearly outweighed the need for
affordable housing. Id. In addition, the court ordered East Lyme to amend its Regulations to
require AHD applications to disclose environmental and coastal management issues so that the
Commission could adequately assess these issues. Id. at *40. East Lyme has complied with that
order by adopting § 32.9 of the Regulations. Pursuant to the amended Regulations, the court also
ordered the Applicants to provide adequate information regarding environmental and coastal
issues in their preliminary site plan or final site plan. Id. Importantly, the court found,
The substantial public interest in avoiding excessive environmental
harm and damage to coastal resources can be protected, however, by
a remand for the commission to amend its zoning regulations as
specified above, for Landmark then to submit a preliminary or final
site plan that provides the information necessary for the commission
to assess those matters, and for the commission then to determine
whether the substantial public interest in avoiding damage to coastal
resources or the environment can be protected by expanding the
change of zone from that approved by the commission—the area
inside the town’s sewer service district—to the entire area covered
by the site plan drawings.
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Id. at *41 (emphasis added). In conformance with this order, the parties negotiated and agreed to
the AHD regulation to achieve exactly this. See infra p. __. However, the Applicants have failed
to comply with the terms of the order or with the negotiated AHD regulation.
To date, the Applicants have failed to submit the mandatory information in their
Preliminary Site Plan or otherwise. Because the Commission has not obtained this information, it
cannot proceed to “determine whether the substantial public interest in avoiding damage to
coastal resources or the environment can be protected by expanding the change of zone . . . . Id.
Accordingly, the Commission’s most recent decision to limit the Applicants’ AHD zone to the
PSSD was not premised on the consideration of any new facts different from those before the
Commission in Landmark III. Therefore, the Commission’s decision to limit the requested zone
change is factually and legally identical to its previous decision to do so—a decision that was
upheld by Judge Frazzini.
There is substantial evidence in the record to support the Commission’s decision that its
Conditional Approval was necessary to protect substantial public interests in health and safety.
Accordingly, the Commission has met its burden of proof under Conn. Gen. Stat. § 8-30g. Conn.
Gen. Stat. § 8-30g provides, in relevant part,
The commission shall . . . have the burden to prove, based upon the
evidence in the record compiled before such commission, that (1)
(A) the decision is necessary to protect substantial public interests
in health, safety or other matters which the commission may legally
consider; (B) such public interests clearly outweigh the need for
affordable housing; and (C) such public interests cannot be
protected by reasonable changes to the affordable housing
development . . . .
Conn. Gen. Stat. § 8-30g(g). Our Supreme Court has clarified that the § 8-30g burden requires a
zoning commission to show “that there is more than a mere theoretical possibility, but not
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necessarily a likelihood, of a specific harm to the public interest if the application is granted.” River
Bend Assoc., Inc. v. Zoning Comm’n of Simsbury, 271 Conn. 1 (2004) (emphasis added).
Here, the Commission has sufficiently demonstrated that specific harms to public health
and safety will occur if the AHD zone is not limited to the PSSD. Pursuant to § 32.9 of the
Regulations, adequate information was required by the Commission with respect to the following:
(1) the correct location of the wetlands and watercourses on site, as required by Regulation
§ 32.9.1.C;
(2) coastal zone resources information, as required by Regulation § 32.9.1.H.
(3) preliminary stormwater management plan by Regulation § 32.9.1.G
(4) water supply location, sewage disposal, and how sewage systems would be operated
and maintained, as required by Regulation § 32.9.1.F;

The Applicants have failed to provide any of this information, and the Commission cites that
failure as a reason to support its decision to protect valid public interests.
§ 32.9.1.C – Location of wetlands
Specifically, there is credible, unrebutted testimony on the record that the Applicants have
failed to provide the correct location of wetlands. Soil Scientist John Ianni on behalf of the
Intervenor Friends of the Oswegatchie Hills Nature Preserve (FOHNP) stated that he had identified
a wetland on the property of FOHNP that had significant resources including wood frog and
spotted salamander breeding. (See ROR PH 12 Transcript of June 18, 2015 Public Hearing pp.
73-74, and ROR Exh. 48. Friends of Oswegatchie Hills Presentation pp. 1-3; 14-16; 19-34). He
further stated that wetland extended on to the Applicants’ property specifically in the area proposed
by building No. 5 in the Applicants’ plan and as a result he concluded that there were “significant
unmapped wetland resources on the land of the Landmark Development, specifically the area of
proposed building number 5.” (Id.) Additional testimony from Mike Dunn of FOHNP presented
pictures that were taken of the unidentified wetland from FOHNP property that showed that the
22

wetland extended substantially into the footprint of building No. 5. (ROR PH 12, supra, pp. 7578; ROR Exh. 48. Friends of Oswegatchie Hills Presentation pp. 103; 19-34). The Applicants
made no attempt to rebut this evidence or respond to it in any manner.
§32.9.1.H – Coastal Zone Management Application
The Applicants’ proposed development was located partially within a coastal
boundary that includes inland wetlands and therefore the entire project was subject to coastal
review under Conn. Gen. Stat. § 22a-105(b). (ROR, Exh 10 CT DEEP Referral Response at 2).
Thus, DEEP reviewed the information, found the Application to be “flawed and premature,” and
on that basis recommended denial of the proposed zone change and preliminary site plan. (Id. p.
3).
OLISP finds the proposed zone change and site plan at this location inconsistent
with the policies and standards of the CCMA based on severe development
constraints, the potential to adversely impact resources and water quality, and
inconsistency with the Town's Plan of Development, Municipal Coastal Program
and Harbor Management Plan. The proposal would allow for inappropriately
intensive development to be proposed in the Oswegatchie Hill region of East Lyme
in an area incapable of supporting intensive development without potentially
significant environmental consequences. A coastal site plan evaluation to address
CCMA consistency has not been submitted, and basic details of environmental and
coastal resource information are missing.
The subject site is characterized by both shallow depth-to-bedrock and steep slopes
which, as noted previously, would necessitate significant alterations of the site to provide
suitable land for road access, community septic, or water and sewer service, and the
inhabited structures. Such alteration of this natural area would create significant
stormwater runoff that would adversely impact coastal resources and water quality. Such
a development could also cause potential sedimentation and erosion, nitrogen loading,
and impacts on SAVs, finfish, shellfish and wildlife on the site, along Latimer Brook, the
Niantic River, and ultimately Long Island Sound.

(Id. at pp. 2-3). Information from the Harbor Management/Shellfish Commission further provides
that high-density development would threaten species due to excess coliform bacteria and nutrient
loading. (ROR Exhibit 22 Harbor Management Referral Response, May 13, 2015).
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Thus, the Applicants have failed to comply with Judge Frazzini’s order to submit
environmental information to enable coastal review and DEEP has unambiguously recommended
denial based upon these grounds.
§32.9.1.G – Preliminary Stormwater Management Plan
Steve Trinkaus, of Trinkaus Engineering, concluded that, the site plans and stormwater
did not meet the requirements of Section 32.9.1.G because (1) the stormwater management
report makes statements that the water quality basins will have an infiltrative component to them
but no factual evidence in the form of soil testing has been provided to support this and (2) the
plan proposes to use drywells to infiltrate roof runoff but no soil data is provided to show this
concept will work. (ROR Exh 44, Trinkaus Engineering LLC letter, June 16, 2015).
He specifically found that “the [stormwater] design proposed by the Applicant[s] will
cause adverse physical and chemical impacts to the down gradient wetlands and watercourses on
[the] site.” (ROR Exh. 26, Trinkaus Letter, supra). He stated that the Applicants’ stormwater
management proposal consists of four Water Quality Basins. However, because all four Basins
are located on steep slopes, the “discharge of concentrated flow onto this slope . . . will cause a
channel to be eroded in the upland area as the natural slope does not currently experience
concentrated runoff.” (Id.). Thus, the concentrated flow discharge from all Basins will “result in
eroded material being conveyed and discharged into the down gradient wetlands.” He also
pointed out that for the proposed drainage discharges along the access driveway, “there is no
water quality treatment proposed . . . so pollutants . . . will be discharged directly into the Niantic
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River.” Furthermore, since the Applicants propose 36 acres of impervious parking spaces, the
site “will generate substantial pollutant loads during every rainfall.” (Id.).
DEEP also noted that the large amount of impervious surface would create significant
stormwater that would negatively impact water resources and that the preliminary stormwater
plan, showing a conventional stormwater plan, would not address that. (ROR, Exh. 10 pp. 6-7).
They also pointed out that the stormwater basin sizing relied heavily on siting the basins within
suitably well drained soils, which is unlikely given on-site soil and rock conditions. (Id.).
“Contrary to the claim that propose water quality basins are located in "moderate to moderately
rapid permeability soils with deep ground water table", the USDA -NRCS selected soil
interpretations (attached) in fact note the primary Hollis-Chatfield and Charlton-Chatfield soils
as very limited for infiltration systems.” (Id.).
The Applicants failed to respond to or rebut this evidence in any matter, leaving it
uncontested that their preliminary stormwater plan was inadequate to prevent significant
stormwater damage.
§32.9.1.F – Sewage disposal locations, ownership, operation and maintenance.
The Applicants have also failed to supply adequate information about sewage disposal and
how sewage systems would be operated and maintained. This is in contravention of § 32.9.1.F of
the Regulations. Nonetheless, the East Lyme Harbor Management/Shellfish Commission and
DEEP have entered evidence into the record that found that on-site septic is not a viable option.
This finding has gone unrebutted by the Applicants. The Harbor Management/Shellfish
Commission provided that on-site sewage disposal and high-density development in the area
outside of the PSSD would result in increased levels of non-point source pollutants that would
harm shellfisheries. (ROR Exhibit 22 Harbor Management Referral Response, May 13, 2015).
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DEEP has similarly found that the Applicants’ proposed development would necessitate
significant alterations of the site to prepare the land for road access and community septic. (ROR,
Exh 10 CT DEEP Referral Response at 5). These alterations would create substantial stormwater
runoff that would cause nitrogen loading of the Niantic River. As such, both the DEEP and the
Harbor Management/Shellfish Commission recommended the denial of the Applicants’ requested
zone extension.
Reasonable Changes
Lastly, Conn. Gen. Stat. § 8-30g(g) requires an agency to demonstrate that its decision
against affordable housing cannot be protected by reasonable changes to the affordable housing
development. Here, the Commission has proposed a reasonable change to the AHD to protect
environmental and coastal resources by limiting the Applicants’ development to the PSSD. This
decision simultaneously follows Judge Frazzini’s holding, protects significant public interests,
and permits the Applicants to proceed with their AHD application.
VII.

THE COMISSION APPROPRIATELY FOUND THAT THE DENSE
DEVELOPMENT WAS INCONSISTENT WITH EAST LYME
REGULATIONS AND CEPA

Because the development is inconsistent with Judge Frazzini’s decision and with the
environmental provisions of East Lyme’s AHD regulation, it is also inconsistent with CEPA.
Under CEPA, our legislature has stated that it is the “policy of the state of Connecticut . .
. to conserve, improve and protect its natural resources and environment and to control air, land
and water pollution in order to enhance the health, safety and welfare of the people of the state.”
Conn. Gen. Stat. § 22a-1. In any administrative proceeding such as this one, the Commission

shall consider the alleged unreasonable pollution, impairment or
destruction of the public trust in the air, water or other natural

26

resources of the state and no conduct shall be authorized or approved
which does, or is reasonably likely to, have such effect as long as,
considering all relevant surrounding circumstances and factors,
there is a feasible and prudent alternative consistent with the
reasonable requirements of the public health, safety and welfare.
Conn. Gen. Stat. § 22a-19(b).
A violation of the environmental provisions of the Regulations is a violation of § 22a-19
of CEPA. Our Supreme Court has held that when there is a regulatory scheme in place for
purposes of environmental protection, any conduct that fails to comply with those regulations
violates CEPA. City of Waterbury v. Town of Washington, 260 Conn. 506, 557 (2002) (“when
there is an environmental legislative and regulatory scheme in place that specifically governs the
conduct that the plaintiff claims constitutes an unreasonable impairment under CEPA, whether
the conduct is unreasonable under CEPA will depend on whether it complies with that
scheme.”). In 2008, our Supreme Court additionally held that a party can demonstrate a violation
of CEPA when an administrative agency has failed to comply with the statutes or regulations that
govern the environmental impacts of the proposed conduct in question. Finley v. Inland
Wetlands Comm’n of Orange, 289 Conn. 12, 40 (2008) (“an intervenor pursuant to § 22a-19 can
prevail . . . by proving that the commission’s decision was not based on a determination . . . that
the development complied with governing statutes and regulations and would not cause such
harm [to the wetlands].”). The Finley Court held that because the Orange Inland Wetlands and
Watercourses Commission (IWCC) did not make a determination that the proposed development
met the applicable wetlands regulations, the intervenors had successfully demonstrated that the
IWCC did not comply with CEPA. See id. at 43.
Here, it is evident that § 32.9 of the Regulations gives rise to an environmentally-based
regulatory scheme that is meant to provide the Commission with information about wetlands and
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watercourses, stormwater control, sewage disposal, and coastal resources information. Pursuant
to the Regulations, adequate information was required by the Commission with respect to the
following: (1) the correct location of the wetlands and watercourse on site, as required by
Regulation § 32.9.1.C; (2) water supply location, sewage disposal, and how sewage systems
would be operated and maintained, as required by Regulation § 32.9.1.F; (3) preliminary
stormwater plan required by Regulation § 32.9.1.G; and (4) coastal zone resources information,
as required by Regulation § 32.9.1.H. However, the Commission has received unrebutted
information about environmental harm in each of these areas from DEEP, the East Lyme Harbor
Management/Shellfish Commission and the intervenors, and has not yet received any contrary
information from the Applicants. Unless and until the Applicants provide complete and adequate
submissions in each of these areas, their conduct has been shown to be reasonably likely to
unreasonably impair, pollute or destroy the natural resources of Oswegatchie Hills in violation
of Washington and Finley
CEPA also requires consideration of feasible and prudent alternatives to the destructive
conduct. In this case, the Commission identified limitation of the development to the PSSD as
such an alternative.
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VIII. CONCLUSION
For the reasons presented above, the environmental Intervenors respectfully request that
this Court dismiss or deny the Applicants’ appeal.

INTERVENORS
CONNECTICUT FUND FOR THE ENVIRONMENT
SAVE THE RIVER – SAVE THE HILLS
FRIENDS OF OSWEGATCHIE HILLS NATURE PRESERVE

By:

Julius Graefe
Law Student Intern
University of Connecticut Law School Environmental Law Clinic
Connecticut Fund for the Environment
Save the Sound
900 Chapel Street, UM Level
Suite 2200
New Haven, CT 06510
Ph: (203) 787–0646 x105

By:

Roger F. Reynolds, Esq.
Juris No. 409852
Connecticut Fund for the Environment
Save the Sound
900 Chapel Street, UM Level
Suite 2200
New Haven, CT 06510
Ph: (203) 787–0646 x105
rreynolds@ctenvironment.org
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From:
To:
Subject:
Date:

Malcolm Hall
Jennifer Lindo
Proposed Amendment to Encourage Commercial Land Development in Nature Preserves
Tuesday, September 29, 2020 4:16:15 PM

Dear Chairman Walker and Commissioners of the East Lyme Zoning Commission:
I'm writing to you as a concerned citizen and a member of the FOHNP. I'm amazed that in this
time of devastating climate change developers will continue to try to undermine zoning
regulations in order to compromise the integrity of our nature preserves. The Oswegatchie
Preserve is a local treasure. To threaten its protections in order to build more luxury housings for
the benefit of a few land speculators is just flat out wrong.
As stewards of our community, your primary responsibility is more than simply to promote
business and facilitate commerce. You are also charged with protecting our quality of life, which
includes the quality of our environment. Please don't compromise the fragile protections that the
Oswegatchie Hills now enjoy.
Sincerely,
Malcolm Hall
4 South Drive
Niantic, CT 06357

TESTIMONY REGARDING APPLICATION OF LANDMARK FOR AMENDMENT TO EAST LYME ZONING
REGULATIONS
Save the Sound is a nonprofit organization representing over 4,200 member households and 10,000
activists in Connecticut and New York. Our mission is to protect and improve the land, air, and water of
the entire Long Island Sound region. We use legal and scientific expertise and bring citizens together to
achieve results that benefit our environment for current and future generations.

September 30, 2020
Dear Chairman Walker and Commissioners of the East Lyme Zoning Commission:
I am writing on behalf of Save the Sound to oppose the Application of Landmark Development
Group, et. al., for Amendment to the East Lyme Affordable Housing regulations. The
Application should be denied because (1) the Applicant has already formally stipulated to the
Existing AHD Regulations and cannot, after the fact, claim that they are now somehow
inconsistent or discriminatory, (2) the Existing AHD Regulations closely track Judge Frazzini’s
opinion in the Applicant’s case, (3) the Applicant’s Proposed AHD Regulations are inconsistent
with Judge Frazzini’s opinion in that they would allow for effective approval before meaningful
engineering and environmental information had been submitted and review had been completed,
and (4) the Applicant fails to appreciate the very substantive differences between the Proposed
AHD Regulations and the Gateway Planned Development District which serve very different
purposes and involve very different environmental considerations.
Background
While the Application seeks to change the AHD Regulations for the entire town, it quite clearly
addresses the Applicant’s proposed development on Calkins Road in East Lyme as the sole basis
to support the change. The property in question consists of 236 acres of steep-sloped, forested
land adjacent to the Niantic River, which empties into Long Island Sound. The property is
situated in the East Lyme portion of the Oswegatchie Hills area, an environmentally unique area
where environmental agencies, the legislature, commissions, and towns are unanimous in their
view that open space should be preserved and protected while dense development should be
constrained.
The proposed development has a long history in the East Lyme Zoning Commission and in the
Connecticut Courts. The applicant has made a number of highly inaccurate characterizations of
this history, none of which are supported by any citations.
The Applicants have on three prior occasions sought the Commission’s approval to develop
dense housing on its property in some manner. All three applications were denied by the
Commission primarily on environmental grounds, and all three decisions were subsequently
appealed to the Superior Court.

In the first case, the court held that the Commission properly concluded that the substantial
public interests in preserving the Oswegatchie Hills as open space outweighed the need for
affordable housing. Landmark I, 2004 WL 2166353 at *1. Judge Quinn noted that the record
reflected a long history of efforts to preserve the Oswegatchie Hills as open space including (1)
the comprehensive plan for the town in 1967, (2) an open space acquisition plan in 1974, (3) a
1977 report recommending purchase of the property outright by the town for preservation, (4)
East Lyme’s 1987 revision to its plan of development, (5) the legislature’s designation of the
area as a “Conservation Zone,” (5) and the establishment of the Niantic River Gateway Zone and
Commission to preserve the character of the area. Id. at *8. In the second proceeding, Judge
Prescott held that the Commission appropriately denied the Application for affordable housing
due to open space and coastal management considerations. Landmark II, 2008 WL 544646 at
*13, *16. The “lengthy history of preservation efforts alone make it apparent that the area has
been under consideration for conservation due to its unique features for a long time. In addition,
it is precisely some of the site’s unique features, its fragile soils and rocky slopes as well as any
development’s impact upon the water resources which make it physically less suitable for dense
development than other areas of the town.” Id., citing Landmark I.
The third case was decided in 2011 by Judge Frazzini, and the instant regulations were passed
directly as a result of that decision. In this proceeding, like the others, the Applicants sought to
construct a high density affordable housing development in the Oswegatchie Hills. The proposed
development would feature 840 units (408 one-bedroom apartments and 432 two-bedroom
apartments), and 1,767 impervious parking spaces totaling 36 acres. The parking lot alone is 7
times the size of a Super Stop and Shop parking lot. (ROR PH 12 Transcript of June 18, 2015
Public Hearing at p. 87). This proposal was initiated in 2005 when the Applicants applied to the
Commission to request an AHD zone change for all 236 acres. The Commission denied that
application, and the Applicants subsequently appealed the denial to the Superior Court.
As discussed more fully below, the Superior Court, Frazzini, J., found that (1) there was a
substantial interest in preservation that outweighed the need for affordable housing, (2) there was
insufficient information submitted by the Applicant to the Commission to make a final decision
as to whether the AHD zone should be limited to the sewer service district or apply to the entire
parcel and (3) on remand the Commission should create a preliminary and/or final site plan
process to gather environmental information and upon consideration of all of the environmental
information make a decision as to whether the AHD zone should remain limited to the sewer
service district.
On remand the Applicants stipulated with the Commission to an AHD regulation (“Existing
AHD Regulation”) that would provide for process to effectuate Judge Frazzini’s decision. Yet, in
the proceedings on their application, the Applicants refused to provide the required
environmental information in certain instances (Coastal Management Act information) and have
provided incomplete or inadequate information in other instances (wetlands and stormwater).
While Save the Sound and others urged the Commission to deny the preliminary application for
failure to provide necessary information, the Zoning Commission, after a hearing, conditionally
approved the application within the sewer district and deferred the consideration of the missing
and deficient environmental information to later stages of the process.

2

The Applicant Has Already Stipulated to the Existing AHD Regulations That It Is Now
Seeking To Challenge
It is critical to note that the AHD regulation was not unilaterally passed by the Commission, but
it was negotiated between the Commission and the Applicants and fully agreed to, indeed
formally stipulated to, by the Applicant acting through its attorney. In its most recent appeal
filed with the Superior Court, the Applicant’s attorney represents, “in April 2013, by Stipulated
Judgment, the Zoning Commission adopted a zoning regulation text amendment, which
established the AHD, Section 32 of the Regulations.” Landmark Development v East Lyme
Zoning Commission Appeal from Zoning Commission, September 9, 2015. At the zoning hearing
before the appeal, attorney Hollister for the Applicants explained,
Now, in April 2013, Landmark and this Commission reached a settlement, which was
approved by another Superior Court judge, its (inaudible) Section 32, revised form
and that is at tab 3 of your March 4, 2015 materials. So that’s the affordable housing
district regulation. That is the regulation upon which we’re going to proceed in tonight’s
proceeding.
(Emphasis added). (ROR PH 11, Transcript of June 4, 2015 Public Hearing p. 20).
Despite this, in the filing with this Commission, the Applicants inaccurately (or at very least
misleadingly) state that they had “objected” to a part of the provision without disclosing that they
had, in fact, formally stipulated to the Existing AHD Regulation in their entirety. The Applicant
has always had very sophisticated and highly qualified counsel throughout this process and
cannot now claim to be unaware of, or somehow not responsible, for what it has agreed to. To
allow this would violate principles of res judicata, considerations of judicial economy and basic
principles of justice and fairness.
Indeed, there was good reason for the Applicants to make this Stipulation. As will be shown
below, the stipulated regulations closely track, and fully implement, Judge Frazzini’s decision.
The Existing AHD Regulations Are Consistent With, and Closely Track, the Court’s
Decision
The Applicants seek to remove the requirement for coastal zone information and for an adequate
preliminary stormwater management plan. Yet this is precisely the environmental information
that was required by Judge Frazzini to be submitted by the Applicant and considered by the
Commission.
The Applicant inaccurately claims that Judge Frazzini’s decision held that the Commission could
not limit the proposed change to the sewer service district. In fact, Judge Frazzini’s 2011
decision held that more detailed environmental information would be needed to make such a
decision. The court stated:
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[t]here was sufficient evidence in the record . . . to support the commission’s reasons
to deny a zone change for the entire [Applicants’] property based on preserving
open space and preventing adverse impact on environmental and coastal resources.
Both of these are matters of substantial public interest that the commission could
consider and clearly outweigh the need for affordable housing.
Without the types of information sought by the DE[E]P . . . the court cannot find that the
substantial public interest in avoiding damage to coastal resources or the environment
could have been protected by expanding the change of zone from that approved by the
commission—the area inside the town’s sewer service district—to the entire area covered
by the site plan drawings. The substantial public interest in avoiding excessive
environmental harm and damage to coastal resources can be protected, however, by a
remand for the commission to amend its zoning regulations as specified above, for
Landmark then to submit a preliminary or final site plan that provides the information
necessary for the commission to assess those matters, and for the commission then to
determine whether the substantial public interest in avoiding damage to coastal resources
or the environment can be protected by expanding the change of zone from that approved
by the commission—the area inside the town’s sewer service district—to the entire area
covered by the site plan drawings.
Landmark Dev. Grp., LLC v. E. Lyme Zoning Comm’n, 2011 WL 5842576, at *41, *42 (Conn.
Super. Ct. Oct. 31, 2011) (Landmark III).
Coastal Resources
Consistently with Judge Frazzini’s decision, the Director of the Office of Long Island Sound
Programs of DEEP submitted a letter in the zoning proceedings stating that coastal information
was (1) required by the CCMA and (2) not provided by the Applicant. He stated that the
Applicants’ proposed development was located partially within a coastal boundary that includes
inland wetlands and therefore the entire project was subject to coastal review under Conn. Gen.
Stat. § 22a-105(b). (ROR, Exh 10 CT DEEP Referral Response at 5). The Director explained that
the proximity of the Applicants’ proposed development to these on-site wetlands and coastal
resources would create “almost certain impacts . . . on the wetlands, habitat and water quality.”
However, the Applicants’ failure to submit coastal resource information and a coastal site plan
review application pursuant to Conn. Gen. Stat. § 22a-105(b) would make the calculation of
“precise harm . . . to [coastal] resources at this site . . . not comprehensively possible at this
time.”
The Director further stated that the Applicants’ proposed design is characterized by shallow
depth-to-bedrock and steep slopes that would necessitate significant alterations of the site to
prepare the land for road access and community septic. These alterations “would create
significant stormwater runoff that would adversely impact coastal resources and water quality.”
In addition, the alterations would “cause potential sedimentation and erosion, nitrogen loading,
and impacts on . . . finfish, shellfish, and wildlife on the site, along Latimer, Brook, the Niantic
River, and ultimately Long Island Sound.” For these reasons, the Director recommended the
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denial of the Applicants’ proposed zone change and the Preliminary Site Plan. The Applicants
failed to rebut, respond to or address this evidence in any manner.
Despite all of this, the Applicants boldly state that “[c]oastal resources information [from DEEP]
was not required because none of the 36 acre residential development area was within the coastal
zone, and the driveway was already designated as exempt.” The Applicants requested
amendment seeks to limit the coastal zone resource consideration to the area strictly within the
zone. This violates Frazzini’s decision, DEEP’s recommendation of denial based upon coastal
zone considerations and the CT Coastal Management Act itself.
Wetlands
The Applicants also claim that they submitted the location of wetlands. Yet, Soil Scientist John
Ianni established that the Applicants had failed to properly identify and delineate at least one
significant vernal pool containing wetland that was on their property. (See ROR PH 12
Transcript of June 18, 2015 Public Hearing pp. 73-74, and ROR Exh. 48. Friends of
Oswegatchie Hills Presentation). The Applicants did not seek to rebut, contradict, or respond in
any manner to this evidence. The requirement to provide wetland information necessarily
includes the requirement to provide ACCURATE wetlands information. They failed to do so.
Stormwater
The Applicants also neglect to mention all of the problems identified with its preliminary
stormwater plan. The plan was found to be deficient by Engineer Steven Trinkaus in a manner
that would lead to channelization and negatively impact the environment. This information was
neither contested nor responded to by the Applicant.
Instead of seeking to correct these problems, the Applicant has sought to amend the regulation to
limit what kind of stormwater information could be required by the zoning commission. It should
be noted that the GPDD Gateway Planned Development District actually requires not only an
adequate preliminary stormwater plan, but a full stormwater plan. Section 11A.8.1.
Thus, the uncontested record shows that the Applicants have failed altogether to submit the
required coastal information and have submitted inadequate and inaccurate information
regarding both stormwater and wetlands. Instead of seeking to submit complete and accurate
information, Landmark now seeks to amend the regulations themselves to eliminate the need for
this information. Yet this is precisely the information that Frazzini required before a final
decision as to whether to increase the size of the zone beyond the sewer service district could be
made.
Judge Frazzini’s Decision Explicitly Required the Applicant to Submit Substantive
Information on Impact to the Environment and for the Commission to Consider it
Through a Preliminary or Final Site Plan Process
The Applicant’s main substantive contention is that Judge Frazzini’s decision prohibits the
current preliminary and final site plan process, but instead requires the alternative master plan
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process set out by the Applicant. There was, of course, no reference to a “master plan” in Judge
Frazzini’s decision quoted above and certainly no requirement for one. Instead the two ways that
the judge provided environmental information could be provided was either through a
preliminary or a final site plan. That is precisely what the Existing AHD Regulation implements.
The idea that it was required to be a “master plan” originates wholly within the mind of the
Applicant, has no basis in any prior judicial decisions. In fact the decision made clear that unless
and until the Applicants submitted the actual environmental information, a final decision could
not be made on the size and extent of the AHD zone.
What the Applicant actually seeks is entitlement to an approval that becomes binding upon the
Commission in a later stage without having submitted engineering, environmental or other
information. This is what the Applicant unsuccessfully sought from Judge Frazzini and continues
to seek now. This not only defies common sense and the most basic principles of good
government, but it defies Judge Frazzini’s decision, applicable law, and the Applicants’ own
Stipulation.
The GPDDD Gateway Planned Development District Served a Different Purpose in that it
Applied to a Multi-Use, Multi-Parcel Property That Was (1) Located Wholly Within the
Sewer District, (2) Consistent with the Plan of Conservation and Development, and (3)
Entirely Outside of the Coastal Zone
The Applicants essentially argue that this Commission should now disregard Judge Frazzini’s
decision and their prior Stipulation and instead adopt a new process that includes the parts of a
separate Master Plan regulation that would be most advantageous to the Applicants while
excluding those aspects of the Master Plan process that would prohibit the Applicants’
development. The Master Plan process was created for a very different purpose from the AHD
regulations. The Master Plan purpose is to “[c]oordinate development of properties under
separate ownership and provide safeguards that one or another early development does not
jeopardize maximum build-out.” Section 11A. The purpose of the AHD Regulations is to
“provide for, encourage and accommodate affordable Housing.” Section 32.1 There are also very
significant differences between the Applicant’s proposal and the Gateway development. First,
the entire Gateway parcel is within the sewer service district and was required to be pursuant to
Section 11A.5.2 which only allows discharges to the sewer system. Yet the Applicants object to
being confined to the sewer service district and are seeking to expand the zone beyond that.
Second, the Master Plan requires a showing of consistency with the Plan of Conservation and
Development. Section The Applicants’ development, as set forth above, would not meet such a
threshold. Finally, the entire Gateway parcel is located outside of the coastal zone. Thus, DEEP
did not submit comments and did not recommend rejection of that master plan on environmental
grounds as they have in the Applicants’ case.
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Conclusion
For the foregoing reasons, Save the Sound hereby urges the Commission to reject Landmark’s
Application for a Regulation change.
Respectfully Submitted,
SAVE THE SOUND

By:

Roger F. Reynolds, Esq.
Save the Sound
900 Chapel Street, UM Level
Suite 2200
New Haven, CT 06510
Ph: (203) 787–0646 x105
rreynolds@savethesound.org
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From:
To:
Subject:
Date:

Karen Bloustine
Jennifer Lindo
Landmark Development Company
Wednesday, September 30, 2020 3:12:22 PM

In reading over the information regarding the recent application, it
seems as if Landmark is just trying to get around provisions they
helped set up
I do not oppose new construction in East Lyme, but is vital that the
Zoning Commission be allowed to evaluate any new applications on
its environmental impact and not have their hands tied for future
situations.
Karen Bloustine
ksbloustine@gmail.com
1 Marjories Way
Niantic 06357

From:
To:
Subject:
Date:

Kathleen C. Cooper
Jennifer Lindo
Oswegatchie Hills
Thursday, October 01, 2020 10:09:46 AM

Dear Chairman Walker and Commissioners of the East Lyme Zoning Commission:
I wish to communicate that I heartily agree with all of the points made by Kristin Lambert, in
her eloquent and informed letter to you, dated September 28 (quoted below, for your
convenience). Please protect our fragile eco-system and beautiful open spaces!
Thank you very much for your time and attention.
Very respectfully,
Kathleen Cooper (Niantic, CT)

Dear Chairman Walker and Commissioners of the East Lyme Zoning Commission:
I am writing to you as President of the Friends of Oswegatchie Hills Nature Preserve to
express our opposition to the proposed amendment to the East Lyme affordable housing
regulations. As you know, our organization, in coordination with the Town of East Lyme and
the East Lyme Land Trust, is chiefly responsible for the maintenance of the nature preserve
known as the Oswegatchie Hills Nature Preserve, which abuts the property of Landmark
Development. Our organization has reviewed and opposes the application to amend Section 32
of the East Lyme Affordable Housing Zoning Regulations (hereafter “Section 32”) submitted
by Landmark Development Group LLC and Jarvis of Cheshire LLC (hereafter “Landmark”).
The proposed amendments to Section 32 are yet another attempt by Landmark to establish a
zoning approval scheme that substantially minimizes the detailed information that this
Commission is required by law to receive and to review, in order to determine whether a
development application will cause health, safety, environmental and coastal concerns.
This request is striking in that it was Landmark itself that drafted Section 32 and stipulated to
this approval and review process with the Town. And now, they propose to “cherry pick”
many sections of those very regulations to favor their one specific application.
By Landmark’s own admission in its counsel’s cover letter to this application, it represents
that “the intent of this amendment is to prohibit and avoid the demands for unnecessary and
costly engineering at the first stage.” In requesting this change, Landmark is attempting to
remove the Commission’s discretion and to make approval mandatory at the first stage. This
attempt to provide as little information to the Commission as possible up front, and to then
lock in a mandatory approval with no discretion completely violates the 2011 court order of
the Connecticut Superior Court. The Court ordered that the approval process must not
eliminate the requirements that a developer submit the type of detailed information before
approval has become mandatory that the Commission needs to determine whether
environmental, health and safety impacts would result from the proposal. In compliance with
that order, Section 32 was adopted by both this Commission and Landmark in a stipulated
agreement in 2013.

These affordable housing regulations have been used successfully in their current format by
developers who have obtained approvals based on these regulations and built affordable
residential housing in town currently and in the past. They are in place to be applied uniformly
and fairly to all future applications and must be appropriate for use town-wide. In fact, in 2015
Landmark itself utilized these regulations and obtained zoning approval subject to certain
conditions imposed by this Commission. Rather than taking “Yes” for an answer and
attempting to comply with your conditions, Landmark has now filed this application to again
try to change the rules that apply to all solely to benefit itself.
To accomplish this goal, Landmark proposes that you now adopt a Master Development Plan
sequence similar to that which was adopted for the Gateway development for affordable
housing projects, and to “cherry pick” certain elements of that planning process that it deems
beneficial to its plans. This continues a pattern that Landmark has tried to use over the years of
comparing approvals of other projects in other parts of town to itself. In this case, the
differences between the Gateway and Landmark developments and properties are substantial
and stark.
September 28, 2020
The Gateway Planned Development District (hereafter “GPDD”) was added as Section 11A of
the zoning regulations in 2001. The first sentence states “Purpose – Coordinate development
of properties under separate ownership...”. Section 11.A.9 adds the Master Development Plan
(hereafter “MDP”) as “an alternative to the traditional parcel by parcel development....”
Section 11.A.9.1 states that “The purpose of the MDP process is to encourage the
comprehensive planning and coordinated mixed-use development of multiple parcels within
the district...”.
Furthermore, the Gateway District and Master Plan was conceived by the town, rather than a
particular developer, as a way to attain very specific town goals. In fact, Landmark’s proposal
in Oswegatchie Hills meets NONE of the four approval criteria as the Zoning Commission
defined in 2001 (eleven years before the affordable housing regulations were adopted). The
Approval Criteria as listed in (11.A.9.5) is:
1. Consistency with the Plan of Conservation and Development (hereafter “POCD”)
2. Consistency with the goal to broaden the tax base...
3. Consistency with the purpose of the alternative MDP process
4. ... provisions for necessary utility and traffic infrastructure...
A master plan can be denied for any one of those criteria. The Landmark Oswegatchie Hills
plan fails on all four criteria.
1. The POCD shows Oswegatchie Hills as Open Space and reiterates that that has been the
wish of the town for decades and well before Landmark began its development efforts.
By contrast, East Lyme engaged the Yale Urban Design Workshop to interview towns
people about desired uses, and the ZC incorporated as Fig A in Section 11.A.8 Yale’s
proposed April 1997 sketch for Gateway.
2. Numerous studies show that residential development adds more municipal costs for

services than is generated by the tax revenues.
3. As stated above, “The purpose of the MDP process is to encourage the comprehensive
planning and coordinated mixed-use development of multiple parcels within the
district...”.
4. Landmark’s proposed text amendment removes from 32.9.2 the requirement that the
developer demonstrate it can provide water and sewer or community septic and water or
a combination of public and onsite or community water waste disposal.
The differences between Gateway and Landmark’s proposed project are substantial. Gateway
includes a large commercial/retail component: it had multiple land owners: it was targeted for
development: the GPDD was proposed by the town: and it was fully within the town’s sewer
service district. By contrast, Landmark proposes a residential only development: it has single
ownership: its development is inconsistent with the POCD: its regulations were drafted by the
developer: and it is only partially within the town sewer service district. While all of these
contrasts between Gateway and Oswegatchie Hills are important, the most important by far is
the fact that the Gateway property slopes down to one of the nation’s largest highways, I-95,
and Oswegatchie Hills slopes down to the beautiful, but very environmentally sensitive,
Niantic River.
The net result of this proposal is a watered-down AHD regulation portion and a watered-down
master plan portion customized and combined to suit the specific goals of one particular
application. We urge the Commission to deny Landmark’s self-serving proposed amendments
so that it will continue to be provided with all the necessary information in order to make
informed decisions on all affordable housing proposals that come before it.
Thank you for your consideration.

Kristin S. Lambert President

September 30, 2020
Dear Chairman Walker and Commissioners of the East Lyme Zoning Commission:
I am writing to you as President of Save the River-Save the Hills to oppose the Application of Landmark
Development Group, et. al., for Amendment to the East Lyme Affordable Housing (AHD) regulations.
We are a non-profit 501(c)(3) grassroots environmental organization based on the Niantic River Estuary
in Connecticut. Our organization is dedicated to preserving the health of the Niantic River Estuary, its
Watershed in the towns of East Lyme, Montville, Salem and Waterford, and the natural beauty of the
Oswegatchie Hills.
It is our longstanding position that the best use of the fragile coastal forest is as open space to protect the
Niantic River Estuary of Long Island Sound. The land and the water are natural treasures, to be protected
now and for future generations.
The Niantic River estuary is a unique habitat for Long Island Sound. While the River is safe for swimming
and fishing, the habitat struggles due to nitrogen pollution coming from the people living in the watershed
(the area of land that drains to the Niantic River via streams, rivers, and groundwater), coupled with rising
temperatures.
The Connecticut Department of Energy and Environmental Protection (CTDEEP) has listed the Niantic
River on the impaired waters list of the State of Connecticut (Clean Water Act, 33 U.S.C. §§1313 and 1315);
the river is impaired as a habitat for marine fish, other aquatic life, and wildlife. Potential causes for this
impairment include eutrophication resulting from nutrients, with sources such as industrial point-source
discharges, illicit discharges, remediation sites, ground-water contamination, and insufficient septic systems
(Connecticut Department of Energy and Environmental Protection, 2012). Other more general sources of
elevated nutrients include atmospheric deposition, stormwater runoff, and ground-water discharge from
developed areas, including discharge from septic systems adjacent to the Niantic River.
The proposed text changes to East Lyme’s existing AHD regulations appear to be a blatant move by
Landmark Development to avoid providing detailed environmental information and development plans
to the town's regulatory agencies for their review and final decisions.
Past judicial decisions in the ongoing litigation (Superior Court, Judge Frazzini, J.,) have already found
that insufficient information was submitted by Landmark Development to the Zoning Commission to make
a final decision on the proposed development. The judge remanded the decision back to the Commission
to create a preliminary and/or final site plan process to gather such environmental information. Reverting
to the use of a Master Plan approval process, with watered-down provisions, as proposed by Landmark,
would allow the developer to obtain approval to build in Oswegatchie Hills before providing the meaningful
environmental information required by judges who have already ruled that Landmark should provide this
information to the Zoning Commission.
Zoning regulations are designed to be applied fairly to ALL proposed projects in town. For five years,
the Town of East Lyme and other developers have effectively used the existing AHD regulations, which
Landmark Development participated in writing, to obtain several affordable housing approvals in town.
We respectfully request that you recognize the proposed text changes for what they are - self-serving changes
aimed at pushing through one project - and not accept them.

Fred Grimsey
Fred Grimsey, President
Save the River-Save the Hills

From:
To:
Subject:
Date:

Nancy P. Foster
Jennifer Lindo
Oswegatchie Hills Nature Preserve
Thursday, October 01, 2020 3:23:14 PM

Dear Sir/Madam:
I am writing to voice my support for blocking any and all development of the Oswegatchie Hill Nature Preserve. I
am, like so many residents of East Lyme, appalled at the constant attempts by Landmark Development to ruin this
gem of a property that is used and loved by so many of us living in East Lyme. The tactics used by Landmark have
cost our town dearly both in treasure and time and we are at a point in history when the Hills needs to be protected
once and for all.
I have personally enjoyed the Preserve for years and can be found hiking there throughout the year. I have
introduced the Preserve to over 25 people all of whom are amazed that right here in the town of Niantic we have
such a wonderful facility. To lose even a acre of this land would be a travesty and I beg the town to continue the
fight to fend off development of any kind.
Please forward my email on to the appropriate people in Town Government and enter it into the permanent record.
Many thanks, Nancy Pomeroy Foster
290R Old Black Point Road
860-235-4901

From:
To:
Subject:
Date:

Donald Gerwick
Jennifer Lindo
Proposed Zoning Regulation Revision
Thursday, October 1, 2020 5:36:24 PM

Dear Commissioners;
As a resident of East Lyme I am strongly opposed to the proposed revision of the current
Affordable Housing District regulations that is to be considered at tonight's (Oct. 1, 2020)
Zoning Commission meeting.
A regulation, in any form, that does not allow, or limits, a Commission to legally require
information related to potential "Environmental Impacts" of a proposed development, in my
opinion, is simply "putting the cart before the horse". I further believe that Commissions
cannot make truly informed decisions without full knowledge of all impacts, including, and
perhaps most importantly, environmental impacts.
I respectively request the Commission to deny the proposed regulation change.
Donald W. Gerwick, P.E., L.S.

